IN THE UNITED STATES DISTRICT COURT FOR

NORTHERN DISTRICT OF OKLAHOMA EE-E 1 s i :D

REROOF AMERICA, INC., MAR = 0 «©or

FABTEC, INC., and

HAROLD SIMPSON, INC. _
UE U STRE.TC G

Plaintiffs,
Civil Action No. 94-C-724B
BUTLER MANUFACTURING

COMPANY, and FLEMING BUILDING
COMPANY, INCORPORATED,

Defendant. 15 a4 empp
BN

I1sMT
Having reached a settlement of this action, pursuant to the
Court's Settlement Conference ﬁfd&r, and having memorialized their
settlement in a Settlement Agreement, dated effective as of
February 7, 1995, the partiewﬁh&reby stipulate and agree to the
dismissal, with prejudice, of tﬁ& above action. This Court accepts
the Stipulation of the parties, through their respective counsel,

and:

IT IS HEREBY ORDERED THAT:
1. This action is heraﬁy.dismissed with prejudice; and
2. The Court shall retain jurisdiction over the parties

solely for the purpose of ﬁnfurcing the Settlement Agreement

between the parties relating 6 this Action.

I

F.oad awarse Cand &




AGREED TO:

urence L. Pinkerton
Jadich A. Finn
PINKERTON & ASSOCIATES
9Q7 Philtower Building
Tulsa, Oklahoma 74103
{918) 587-1800

Attorneys for plaintiffe

B rkléy_ Rodolf & McCarthy
700 Mid Continent Tower
Tulsa, Oklahoma 74103

(918) 587-180C

John J. Held

Richara T. McCaulley, Jr.
McANDREWS, BELD & MALLOY, LTD.
500 W. Madison, guite 3400
Chicago, 1L 60661

(312) 707-8883

Attorneys for Defendants
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IN THE UNITED STATES DISTRICT COURT ‘
EOR THE NORTHERN DISTRICT OF OKL.AHOMA MAR 5 9 %99

-1

o od o awande, C ol Gk
g ¢ STRETCLURY

TERRY A. JENKINS, )
RICHARD E. LOHMANN, ) '
and LARRY B. KUNS, )
) Case No. 91-C-639-B
Plaintiffs, ) (Consolidated)
)
VS, )
)
GREEN BAY PACKAGIING, INC., ET AL., )
) [—f_.' l‘f -
Defendants. ) _ cnnr
e RS
AME ‘0 JUDGMENT

Upon remand from the United States Court of Appeals for the Tenth Circuit, this action
is now before this Court for a determination of attorney fees to be awarded to plaintiffs Terry
‘A. Jenkins ("Jenkins") and Larry B. Kuns ("Kuns"). Pursuant to the Order and Judgment
entered by the Court of Appeals on Nove}ﬁ;ﬁer 7, 1994, summary judgment was granted in favor
of Jenkins and Kuns for benefits under Tﬁefﬁetirement Pian For Office And Salaried Employees
Of Green Bay Packaging, Inc. And Submﬁwnes ("Plan") accruing after March 1, 1987. The
Court finds, and the parties have agreed: -ﬁiat a reasonable fee to be awarded Jenkins and Kuns
is Twenty Five Thousand Dollars ($25,GOB.GO) inclusive of all attorney fees, costs, €Xpenses and
interest. The Judgment rendered on Auﬁﬁst_ilo, 1992, is hereby amended as follows:

1. Judgment is hereby enteféﬁi-iin favor of Jenkins in an amouint equal to the benefit
computed under Section V(1)(B) of the i?’lﬁn with Jenkins’ eligibility being for the period from
January 1, 1987, through October 31; 1987 The method of payment shall be as provided in
the Plan. Based on the best informatidﬁ currently available to the Plan Administrator and the

current terms of the Plan, Jenkins’ annual benefit commencing at normal retirement age of sixty



five (65) expressed in the form of a single lifﬁ'annuity would be One Thousand Four Hundred
Seventy Two Dollars and Sixty Seven Ceﬂts".i($1,472.67).

2. Judgment is hereby entered ir;:'..faﬂror of Kuns in an amount equal to the benefit
computed under Section V(1)(B) of the Planwnh Kuns' eligibility being for the period from
January 1, 1987, through September 30, 1983 The method of payment shall be as provided in
the Plan. Based on the best information cﬁf’fently available to the Plan Administrator and the
current terms of the Plan, Kuns’ annual bént;fit commencing at normal retirement age of sixty
five (65) expressed in the form of a singlé llfe annuity would be One Thousand Six Hundred
Twenty Nine Dollars and Eight Cents ($1ﬁ_,'éi9.08).

3. Judgment is hereby entered. m favor of Jenkins and Kuns for attorney fees, costs,
expenses and interest in the amount of Twemy Five Thousand Dollars ($25,000.00).

In all other respects, the Judgmem;rendered on August 20, 1992, shall remain in full

force and effect and binding ?on the partms to this action.
)

(7 ’&0 7’
Dated this _ 2 / day of /{M , 1995.

HOMAS R. BRETT
United States District Judge

AGREEDAND APPROVED:

eorge P. Phillips, o¥A #11 e
P. O. Box 4680 U
Tulsa, OK 74159

(918) 596-4890

-and-




Tulsa, OK 74159
(918) 585-8688

ATTORNEYS FOR TERRY A. JENKINS -
AND LARRY B. KUNS

Q// Lo \ - “‘AJQB

Jameg/ I Kincaid, OBA# 5021
Jeffrey T. Hills, OBA# 14743

- Of the Firm -

CROWE & DUNLEVY

A Professional Corporation
500 Kennedy Building

321 South Boston

Tulsa, OK 74103-3313
(918) 592-9800

ATTORNEYS FOR GREEN BAY
PACKAGING, INC.; GREEN BAY
PACKAGING, INC., AS SUCCESSOR

OF SOUTH WEST PACKAGING, INC.;
GREEN BAY PACKAGING, INC.,

AS ADMINISTRATOR FOR THE
RETIREMENT PLAN FOR OFFICE

AND SALARIED EMPLOYEES OF

GREEN BAY PACKAGING, INC.

AND SUBSIDIARIES; THE RETIREMENT
PLAN FOR OFFICE AND SALARIED
EMPLOYEES OF GREEN BAY PACKAGING,
INC. AND SUBSIDIARIES; AND R. P. LASTER



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKET
oate MAR 311995

RADCO, INC,,
Plaintiff,

VS. Case No. 92-C-1034-E

MAYHAN FABRICATORS, INC,,
Defendant,
and

LITWIN ENGINEERS &

CONSTRUCTORS, INC,, VAR 30 1995

F: d M L
S. DJSTF?%?"“: Clerk

Interpleader in Intervention :
p ) *<THERN DISTRICT oF g&,{m

VS.

GLASS DESIGN, INC,, an Oklahoma
corporation, and CALLIDUS
TECHNOLOGIES, INC,,

)
)
)
)
)
)
)
)
)
)
) FILED
)
)
)
)
)
)
)
)
)
)
)

Defendants in Intervention.

¥R OF DISMISSAL

This matter comes on for hearing on the joint Stipulation of Callidus Technologies,
Inc. and Litwin Engineers & Constructors, Inc., for a dismissal with prejudice of the above
captioned cause between said parties. The Court, being fully advised, having reviewed the
Stipulation, finds that the above entitled cause should be dismissed with prejudice to the
filing of a future action between said parties pursuant to said Stipulation.

ITISTHEREFORE ORDERED, ADJUDGED AND DECREED by the Court that

the above entitled cause between Callidus Technologies, Inc. and Litwin Engineers &



Constructors, Inc., be and is hereby dismissed with prejudice to the filing of a future action

between said parties, each party to bear their own respective costs.

Dated this A0 _ day of Mﬁggs.

S/ JAMES O. ELLISON

UNITED STATES DISTRICT COURT JUDGE
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IN THE UNITED STATES DISTRICT COURT MAR 29 1995 ;

FOR THE NORTHERN DISTRICT OF OKLAHOMA
S Ficnd M. Lawrency
G 3 OISY

OKLAHOMA PLAZA INVESTORS, LTD., ) SeaTaERy OIRCT OF
Plaintiff, )
) /
V. ) Case No. 94-C-0880-H
)
WAL-MART STORES, INC., )
) ENTERED ON DOCKET
Defendant. }

oate MAR 3 0 199

WAL-MART STORES, INC.,
Plaintiff,
V. Case No. 94-C-1026-H'

OKLAHOMA PLAZA INVESTORS, LTD.,

B A st

pefendant.
0 E_Q ER

This matter comes bef@re the Court on the motion ¢to
consolidate case number 94-C-0880 with case number 94-C-1026 by
Plaintiff Oklahoma Plaza Investors, Ltd. ("OPI"), the motion to
dismiss case number 94-C-0880 by Wal-Mart Stores, Inc. ("Wal-
Mart"), the motion to stay ca@é number 94-C-0880 by OPI, and the
motions by OPI to transfer:fbcth cases to the United States
Bankruptcy Court for the Norﬁﬁ#xn District of Oklahoma.

OPI filed a bankruptcy aCﬁion under Chapter 11 in the Northern

District of Oklahoma in 1989. 1@hat action (Bk. No. 89-01236-C) is
still pending. OPI has 1i$ﬁé& these actions as assets of the
bankruptcy estate in its Plaﬂ;éf Reorganization and Third Amended

Disclosure Statement. Amendéﬁfﬂotice of Related Case and Request

for Transfer at 3 n.3. Therefd#e, the Court concludes that it is



proper that these actions be transferred to the Bankruptcy Court
for disposition.

Accordingly,

(L) OPI's Motion to Consolidate (Dkt. #21), filed on January
4, 1995 in case number 94—C~OBB@+H, is hereby granted;

(2) OPI's Motion to Transfer (Dkt. #2), filed on September
22, 1994 in case number 94—C~OBEOMH, is hereby granted;

(3) Wal-Mait's Motion td:Dismiss (Dkt. #9), filed on October
24, 1994 in case number 94~C-OBEO»H, is hereby denied;

(4) OPI's Motion to Stay Proceedings (Dkt. #15), filed on
December 1, 1994 in case number 94-C-0880-H, is hereby denied;

(5) OPI's Motion to Transfer (Dkt. #6), filed on January 12,
1995 in case number 94-C-1026-H, is moot by virtue of the granting
of OPI's Motion to Transfer in case number 94-C-0880-H; and

(6) the Clerk of the Courﬁ is duly directed to transfer these
actions (by virtue of this order, now a single action consolidated
under case number 94-C-0880-H) to the United States Bankruptcy
Court for the Northern District of Oklahoma and to send the

Bankruptcy Court a copy of this order.

IT IS SO CRDERED.

This 29th day of March, 1995.

§vén Erik Holmes
United States District Judge



IN THE UNITED STATES DISTRICT COURT o "
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR 29 1895 (]1/

Rn el wt, LEWIBACE, C'ark

-

PSR T
CLYDE F. SHIELDS, Ve e pormy m%ﬂﬁb

/s

Plaintiff,

vs. Case No. 93-C-416-E
DONNA SHALALA, SECRETARY OF HEALTH
AND HUMAN SERVICES,

L s ~—-

ERTENED ON DO
pare MAR 3 0 1995

Defendant.

e Nt M VP s Vgl Vst Vvl Nut? S

OQRDER

Now before the Court is the appeal of the plaintiff Clyde
Shields (Shields) to the Secretary's denial of disability benefits
and supplemental security income.

Plaintiff filed Applications for Social Security Disability
Benefits and for Supplemental Security Income Disability Benefits
on June 11, 1991, which were denied. He exhausted his
administrative remedies, and brought this action.

The Plaintiff was 44 years old at the time of the hearing, has
an 11th grade education and received his GED. His past work is
primarily as a truck driver, and he testified he had not worked
since August 10, 1990. He also testified that he cannot work
pecause of continuous pain caused by an operation for a collapsed
lung, and that he is only able to 1lift 20 to 25 pounds, walk for 2
miles, stand for 15 to 20 minutes at a time, and sit for 10 minutes
at a time. He also stated that he does minor house work such as
cooking, vacuuming, and straightening, and that he is able to feed
his animals. He sleeps for 4 to 5 hours a night and is able to

operate a standard shift vehicle.



R —

He claims that the medical evidence supports his position that
he is disabled, and reflects tﬁat he suffers from emphysema, has a
25% decreased capacity on the pulmonary function test, and has had
part of his left lung removed. He claims the surgery to repair his
lung caused permanent damage and severe pain. Plaintiff's treating
physician, Dr. V. Thomas Smith, released him back to work on May 1,
1991, but noted "If after a trial employment, he is unable to
perform his duties, then I have recommended that he seek a
disability evaluation." Plaintiff also points out that Dr. Martin,
who examined him at the request of his attorneys in October, 1991,
found that he had limited range of motion in his right shoulder,
muscle spasm and tenderness in his back, and tenderness in the
right foot, which rendered him 100% impaired.

The administrative law judge found that Plaintiff had no
disabling complaints except his chest pain. He adopted the opinion
and residual functional evaluation of Plaintiff's treating
physician, Dr. Smith. Dr. Smith found that Plaintiff could sit for
up 8 hours, stand for up to 6 hours, and walk for up to 5 hours at
a time, all without the need to rest or change position. He found
that Plaintiff could lift and carry up to 100 pounds infrequently,
50 pounds occasionally, 20 pounds frequently, and 10 pounds
continuously. The ALJ rejected the opinion of Dr. Martin, in favor
of that of Dr. Smith, and noted that the standards for impairment
under workers' compensation and for disability under social
security were different. He found, based on Dr. Smith's notes,

that Plaintiff could perform medium work, that he did not lead the



life of a person suffering disabling pain, and that he could return
to his past work as a truck driver or janitor.!
Lega gis
The Secretary must follow a five-step process in evaluating a
claim for disability benefits. 20 C.F.R. §416.920 (1988). If a
person is found to be disabled or not disabled at any point, the
review ends. §416.920(a). The five steps are as follows:

1. A person who is working is not disabled. 20 C.F.R.
§416.920(b)

2 A person who does not have an impairment or combination
of impairments severe enough to limit the ability to do
basic work is not disabled. 20 C.F.R. §416.920(c) .

3. A person whose impairments meets or equals one of the
impairments listed in the regulations is conclusively
presumed to be disabled. 20 C.F.R. §416.920(4).

4. A person who is able to perform work he has done in the
past is not disabled. 20 C.F.R. §416.920(e) .

5. A person whose impairment precludes performance of past
work is disabled unless the Secretary demonstrates that
the person can perform other work. Factors to be
considered are age, education, past work experience, and
residual functional capacity. 20 C.F.R. §416.920(f) .

Reves V. Bowen, 845 F.2d 242, 243 (10th Cir. 1988).

The claimant bears the burden of establishing a disability,

i.e., the first four steps. Thompson V. Sullivan, 987 F.2d 1482,

1487 (10th cir. 1993). Williams v. Bowen, 844 F.2d 748, 751 n.2

(10th cir. 1988). oOnce step five is reached, the burden shifts to

the Secretary to show that claimant retaing the capacity to perform

! At the hearing, Plaintiff's counsel pointed out that

Plaintiff had no past relevant work as a janitor, and that the
njanitorial work" performed by Plaintiff is really part of his work
as a truck driver.



alternative work types which exist within the national economy.
Diaz v. Secretary of Health & Human Servs., 898 F.2d 774, 776 (10th
Cir. 1990).

The Secretary's decision and findings will be upheld if

supported by substantial evidence. Nieto v. Heckler, 750 F.2d 59,

61 (10th Cir. 1984). Substantial evidence is evidence a reasonable

mind would accept as adequate to support a conclusion Andrade V.

Sec'v Health & Human Services, 985 F.2d 1045, 1047 (10th Cir.
1993). A decision is not based on substéntial evidence if it is
overwhelmed by other evidence in the record of if there is a mere
scintilla of evidence supporting it. Ellison v. Sullivan, 929 F.2d
534 (10th Cir. 1990) (evidence not substantial if overwhelmed by

other evidence or merely a conclusion); Bernal v. Bowen, 851 F.2d

at 299; Williams v. Bowen, 844 F.2d 748, 750 (10th Cir. 1988)

(same). The inquiry is not whether there was evidence which would
have supported a different result but whether there was substantial
evidence in support of the result reached. In addition, the agency
decision is subject to reversal if the incorrect legal standard was

applied. Henrie v. U.S. Dep't Health and Human Services, 13 F.3d

359, 360 (10th cir. 1993); Williams v. Bowen, 844 F.2d at 750.

This case was decided by the ALJ at the fourth sequential
step, and thus the burden was on Shields to demonstrate that the he
was disabled because he could not perform his past relevant work.
Plaintiff claims, however, that the ALJ erred in failing to
properly evaluate his complaints of pain, in failing to consider

his impairments in combination, and in relying on the Grids without



calling a vocational expert. The Secretary argues that Plaintiff's
first argument merely amounts to a request to this court to reweigh
the evidence and make its own credibility determination, which it
cannot do. She asserts that the credibility determination made by

the ALJ is in accordance with Luna v. Bowen, and must be given

considerable deference.. The Secretary also argues that the ALJ did
consider the combined effect of Plaintiff's impairments, and that
the argument-with respect to a vocational expert and the grids is
irrelevant since this case was decided at the fourth and not the
fifth sequential step.

Plaintiff essentially argues that he did meet his burden of
proving disability at the fourth step. However, the Court finds
that the ALJ correctly relied on the opinion of the treating

physician and rejected the opinion of the Dr. Martin. See Frey v.

Bowen, 816 F.2d 508, 513 (10th Cir 1987). Moreover Plaintiff's own
testimony and the medical records from Dr. Smith constitute
substantial evidence to support the opinion of the ALJ. His
conclusion that Plaintiff can return to his past occupation of
truck driving is supported by the assessment of Dr. Smith of
plaintiff's capabilities, Plaintiff's own testimony that he could
drive a standard shift truck, and Plaintiff's testimony regarding
his activities. While Dr. Smith did not specifically find that
Plaintiff could return to truck driving, he found that Plaintiff
could sit for eight hours, move without limitation, and do some
lifting. Additionally, the ALJ properly analyzed Plaintiff's

complaints of pain and concluded that pain did not prevent him from



doing his past work.
Plaintiff's appeal is denied.

o
IT IS SO ORDERED THIS _od ¥°— DAY OF MARCH, 1995.

Ao

JAMES O. ELLISON, SENIOR JUDGE
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT 10 1039
FOR THE NORTHERN DISTRICT OF OKLAHOMADPJE!MﬁL““’”"'—__

FILED

MAR 2 9 1995 -«

Richerd M. Lawrencs
U.S, DISTRICT bg'ﬁ?!ﬂrm

No. 94-C-280-K /

INTER CHEM COAL COMPANY,
a wholly owned subsidiary
of INTERNATIONAL CHEMICAL
COMPANY INC., an Oklahoma
corporation,

Plaintiff,
vs.

Ww.K. JENKINS, a Missouri
resident

Defendant.

ORDER

Before the Court is the motion of the plaintiff for attorney
fees. Plaintiff sued defendant as surety on a performance bond
executed for the benefit of the plaintiff. On December 8, 1992,
plaintiff entered into a contract with Industrial Management
Services (IMS) whereby IMS would conduct surface mining and
reclamation operations on a coal lease held by the plaintiff. A
performance bond, to insure timely performance with all reclamation
responsibility, was exécuted on the same day in the amount of
$150,000, with IMS as prinecipal and defendant as surety. IMS
defaulted on the agreement, and plaintiff proceeded against
defendant on the bond. This court granted summary judgment in favor
of the plaintiff by Order entered February 7, 1995, and plaintiff
now moves for an award of attorney fees incurred in this action.

Local Rule 54.2 states in part:

A. Any party entitled to and requesting

attorney fees shall file within fourteen (14)
days of the entry of judgment a motion for



such. ...

B. Any party failing to comply with this rule
will be deemed to have waived the claim or any
objection.

Because plaintiff filed its motion on March 8, 1995, twenty-
nine days after judgment was entered, plaintiff failed to comply
with the 14 day deadline reguired by the local rule, thus waiving
its claim for attorney fees.

It is the Order of the Court that the motion of the plaintiff

for attorney fees is hereby DENIED.

ORDERED this agﬁr day of March, 1995.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DANIEL H. FOX and DEBORAH
K. FOX, Husband and Wife,
Individually and as Natural
Parents of MICHAEL K. FOX,
a Minor, deceased,

Plaintiff,

vS. No. 94-C-744-K

CITY OF SAND SPRINGS,
OKLAHOMA, a Municipal
Corpeoration;

TOM LEWALLEN, Individually,
and as Chief of Police

of Sand Springs, Oklahomaj
and RICHARD ALLEN SAPCUT,

wukuvvuvv'—fvvuukuv

Defendants.

QRDER

Before the Court is defendant Richard Allen Sapcut's Motion to
Dismiss for Plaintiffs' failure to serve him within 120 days of the
filing of the Complaint as required by Rule 4(m) of the Federal
Rules of Civil Procedure.

Defendant Sapcut, in his Motion to Dismiss, states that the
instant lawsuit was filed on august 1, 1994, that Defendant Sapcut
was not served with Summons until January 2, 1995, and that
Plaintiffs have not shown or asserted good cause for such failure
to serve Defendant Sapcut within the statutory 120 day regquirement.
Therefore, Defendant Sapcut argues he should be dismissed from the
lawsuit.

plaintiffs object, asking the court to deny Defendant's Motion

to Dismiss, to extend the time for service, and to find personal

. RIRTIE T
Soor LN

i



service on Defendant Sapcut already made proper under Rule 4(m).

Rule 4(m) states in part:

If service of summons and complaint is not
made upon the defendant within 120 days after
the filing of the complaint, the court upon
motion or on its own initiative after notice
to the plaintiff, shall dismiss the action
without prejudice as to that defendant or
direct that service be effected within a
specific time; provided that if the plaintiff
shows good cause for the fajilure, the court
shall extend the time for service for an
appropriate period.

Plaintiffs sent notice of the jawsuit on October 4, 1994 to
Richard Allen Sapcut, by certified mail, restricted delivery, to
city of Sand Springs, P.O. BoX 338, Sand Springs, OK 74063. This
return receipt was signed on October 12, 1994 by "W. Parrish.”
citing Rule 4(4d), Plaintiffs argue Defendant Sapcut had until
November 7, 1994, to return the Waiver of Service. when this
waiver was not returned, plaintiffs attempted to locate Defendant
Sapcut, whom Plaintiffs learned had moved out of state and upon
whom personal service was perfected on January 2, 1995.
Accordingly, Plaintiffs contend they have shown good cause for the
court to extend the time period, deem the service of Defendant as
timely and deny Defendant's Motion.

Defendant Sapcut submits that Plaintiffs have not shown the
requisite "good cause," that Plaintiffs' counsel waited more than
two months before mailing the guit papers, and that Plaintiffs'

counsel waited more than three months before inguiring about the

whereabouts of Defendant Sapcut. Defendant cites CoxX V. Sandia

Corporation, 941 F.2d 1124 (10th cir. 1991) and Putnam V. Morris,




833 F.2d 903 (10th Cir. 1987), two cases decided under Rule 4(3),
the predecessor to the present Rule 4(m). Rule 4(j) was less
lenient to plaintiffs, requiring a dismissal absent a showing of
good cause for delayed service.

By contrast, Rule 4(m) has recently been interpreted as
follows:

We hold that as a result of the rule change
which led to Rule 4{(m), when entertaining a
motion to extend time for service, the
district court must proceed in the following
manner. First, the district court should
determine whether good cause exists for an
extension of time. If good cause is present,
the district court must extend time for
service and the inquiry 1is ended. If,
however, good cause does not exist, the court
may in its discretion decide whether to
dismiss the case without prejudice or extend
time for service.

Petrucelli v. Bohringer and Ratzinger, F.3d , 1995 WL

36526 (3rd Cir.1995). This interpretation also finds support in
the Advisory Committee notes to Rule 4. ("The new subdivision. .

authorizes the court to relieve a plaintiff of the consequences
of an application of this subdivision even if there is no good
cause shown").

Upon review, the court concludes plaintiffs have not
demonstrated good cause for their failure to effect service within
120 days of the filing of the complaint. One commentator has
warned of precisely this situation: "The lesson is that a
plaintiff using the waiver procedure must not dally. Plaintiffs
who wait a month or two before using it, and another month or so

waiting for it to come back, only then turning to another method



when the waiver doesn't materialize, may find themselves out of
time under Rule 4{m)." Siegel, Practice Commentaries on FRCP 4,
reprinted in 28 U.S.C.A. Rule 4 (1994 Cum.Ann.Pocket Part) at 97.

However, the Court must still exercise its discretion to
determine whether an extension ghould nonetheless be granted. The
court does not view such discretion as unfettered. The two most
obvious considerations are length of delay and prejudice to the
defendant. Here, the service upon defendant Sapcut was effected
roughly five months after the filing of the complaint, or roughly
30 days beyond the 120 day 1imit. The Court sees nothing in the
record to indicate defendant Sapcut will be prejudiced by
permitting the present case to proceed, as opposed to forcing
plaintiff to refile or attempt renewed service. The litigation is
in its infancy, as reflected by the fact a case management
conference has not yet been held. The Court deems it appropriate
to hold the late service valid under Rule 4(m) on this occasion.
plaintiffs' counsel is advised to exercise due diligence in the
future.

It is the order of the Court that the motion of Defendant

Sapcut to dismiss is hereby DENIED.

ORDERED this 92‘2 day of March, 1995.

'- ‘TERRY . K
ONITEY sTATES DISTRICT JUDGE
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IN THE UNRITED STATES DISTRICT COURT F I Eﬁ E

FOR TEE NORTHERN DISTRICT OF OKLAHOMA AT O rU./
AT 2. ey
FEDERAL DEPOSIT INSURANCE o
CORPORATION, in its corporate
capacity, as successor in
Interest to Miami National
Bank, Miami, Oklahoma,

Sl 2k o~
LHENEIT b, L T Clarh
ER T SO SR T

No. 91-C-691-B /

ORDER OF DISMISSAL WITHOUT PREJUDICE
This cause comes on for hearing this 2{ Z day of ? .,

Plaintiff,

V.

pavid A. Robinson, et al.

T i T Tt s Sl Nt e i Sl St “Saat”

Defendanﬁs

r Dismissal Without Prejudice,

1995, pursuant to the Appliec
filed herein by the Plaintiff,'ﬁbic; for good cause shown, and this
Court being advised in the premises, the Court determines that such
Application should be and therefore is granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the above-

captioned case is dismissed without prejudice to the filing of a

future action. 17/4

UNITED STATES DISTRICT JUDGE

APPROVED:

N

R. Pope Van Cleef, Jr./O ~91%6

Attorney for Federal Depos
Insurance Corporation

ROBERTSON & WILLIAMS

6108 North Western Avenue
Oklahoma City, OK 73118
Telephone: (405) 848-1944
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LIBERTY MUTUAL INSURANCE
GROUP,
Plaintiff,

No. 9& C*1007 K vV —

0

A s Lt F ‘:?v /

Ran

vSs.

EAST CENTRAL OKLAHOMA ELECTRIC
COOPERATIVE, and STONEWALL
SURPLUS LINES INSURANCE

COMPANY, Fichard ki, Lawvr. o

. S HETRiIGT GOURT
HapTEn: BCTRT DT OETAMOBA

)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

This matter came before the Court for consideration of the
plaintiff's motion for summary judgment. The issues having been
duly considered and a decision having been rendered in accordance
with the Order filed contemporaneously herewith,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is
hereby entered for the plaintiff and against the defendant East
central Oklahoma Electric Cooperative. Defendant is not entitled
to coverage under either the Comprehensive General Liability Policy
or the Business Automobile Policy which insured Creek County Well

Service on February 24, 1986.

ORDERED this ajé day of March, 1995.

/Mw c%‘_——,

TERRY £. KERN
“YNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT paTE _
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR 2.9 1005

LIBERTY MUTUAL INSURANCE
GROUP,

Plaintiff,
No. 93-C-1007-K

E? ?_ };z }ﬁ

i

VS.

EAST CENTRAL OKLAHOMA ELECTRIC i
COOPERATIVE, and STONEWALL
SURPLUS LINES INSURANCE
COMPANY, e
Richore o7
U &, Ok

NORIFER) Pres ey or o

A et Yt Nger® e Vg gt N Neniat? St Nraa Vet St

Defendants.

ORDER

The Court has for consideration cross-motions for summary
judgment (Docket #11, #16) in this declaratory judgment action.
Plaintiff is Liberty Mutual Insurance Group, which is the insurer
of Creek County Well Service ("CCWS"), a non-party to this
litigation. East Central Oklahoma Electric Cooperative ("EC") is
the remaining defendant.' The parties have agreed to submit the
matter on briefs.

I. Statement of the Case

on February 24, 1986, three employees of CCWS were injured
when the oil well servicing rig which they were operating came into
contact with high voltage electrical lines, owned and operated by
Defendant EC. At the time of the accident, CCWS held policies of
insurance with Liberty Mutual and Stonewall Surplus. The CCWS

employees and their families brought separate actions in the

lgtonewall Surplus Lines Insurance Company was dismissed as a
defendant by Order of the Honorable Thomas R. Brett entered
February 8, 1994.



District Court of Creek County, Oklahoma, against EC, which, in
turn, filed a third-party petition against CCWS, seeking indemnity.
CCWS filed Chapter 11 bankruptcy in January, 1988.

After a personal injury judgment was entered against EC in
Creek County District Court, EC proceeded with its indemnity claims
against CCWS in bankruptcy court. The bankruptcy reference was
withdrawn and Jjury trial was conducted in the United States
District Court for the Northern District of Oklahoma (93-C-819-E}.
EC was awarded a judgment against CCWS, determining CCWS was liable
for 75% of the personal injury judgment against EC rendered in the
Creek County District Court. An appeal from the verdict is
presently pending before the United States Court of Appeals for the
Tenth Circuit.

Plaintiff Liberty insures CCWS, providing Workers'
Compensation and Employers Liability Policy, No. WC2-191-063299-
016, and has paid $500,000 in policy limits under this policy.
Defendant Stonewall Surplus provided excess coverage under policy,
No. 58003345, issued to CCWS, and has tendered its policy limits of
$1,000,000 to EC. Defendant EC asserts it is entitled to the
liability 1limits of two additional Liberty Mutual policies, a
Comprehensive General Liability Policy, ("CGL"), No. LG1-191-
063299-026, and a Business Automobile Policy, ("BA"), No. AS1-191-
063299-036, both of which are issued to CCWS. Liberty Mutual
contends such payments are excluded by the terms of these two
policiés.

Consequently, in this declaratory judgment action plaintiff



Liberty Mutual seeks a determination as to whether this particular
loss was covered within the terms of the CGL and BA insurance
policies. EC contends coverage is provided by the CGL and BA
insurance policies issued by Plaintiff Liberty. Liberty Mutual
asserts that policy exclusions bar indemnity recovery by EC.
Former defendant Stonewall Surplus Lines suggested that its
coverage does not take effect until Liberty Mutual has paid the
$2,500,000 in insurance coverage which EC claims it 1is due.
Therefore, Liberty Mutual seeks a declaratory judgment that the
only insurance policy issued by Liberty Mutual to CCWS which covers
EC's loss is the Employers Liability Policy with limits of $500,000
previously paid to CCWS.
II. Standard of Fed.R.Civ.P. 56 Summary Judgment
Summary Jjudgment pursuant to Fed.R.Civ.P. 56 is appropriate

where "there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law."
celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); Anderson V.
Liberty Lobby, Inc., 477 U.S. 242, 250 (1986) ; Windon Third 0il &
Gas v. FDIC, 805 F.2d 342 (10th Cir. 1986). In Celotex, the court
stated:

The plain language of Rule 56(c) mandates the

entry of summary judgment, after adequate time

for discovery and upon motion, against a party

who fails to make a showing sufficient to

establish the existence of an element

essential to that party's case, and on which

that party will bear the burden of proof at

trial.
477 U.S. at 317 (1986). To survive a motion for summary judgment,

nonmovant "must establish that there is a genuine issue of material
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facts..." Nonmovant "must do more than simply show that there is
some metaphysical doubt as to the material facts." Matsushita v.
Zenith, 475 U.S. 574, 585 (1986). The evidence and inferences

therefrom must be viewed in a light most favorable to the nonmoving
party. Conaway Vv. smith, 853 F.2d 789, 792 n. 4 (10th Cir. 1988).

A recent Tenth Circuit Court of Appeals decision in Committee
for the First Amendment v. Campbell, 962 F.2d 1517 (10th Cir.
1992), concerning summary Jjudgment states:

Summary judgment is appropriate if "there is
no genuine issue as to any material fact and

. the moving party 1is entitled to a
judgment as a matter of law." . . . Factual
disputes about immaterial matters are
irrelevant to a summary judgment determination
. . We view the evidence in a light most
favorable to the nonmovant; however, it is not
enough that the nonmovant's evidence be
"merely colorable" or anything short of
"significantly probative."

* * *

A movant is not required to provide evidence
negating an opponent's claim . . . (rlather,
the burden is on the nonmovant, who "must
present affirmative evidence in order to
defeat a properly supported motion for summary
judgment." . . . After the nonmovant has had a
full opportunity to conduct discovery, this
burden falls on the nonmovant even though the
evidence probably is in possession of the
movant. (Citations omitted.)

Id. at 1521.
III. Discussion
According to Defendant EC, CCWS was guilty of violating the
ngix foot rule" codified in 63 0.8. §§ 981-987. EC claims these
statutes provide for indemnification from CCWS for the personal
injury judgment rendered against EC in the District Court of Creek

4



County.? EC cites Travelers Insurance Company V. L.V. French Truck

Service, Inc., 770 P.2d 551 (Okla.1988), in which the Oklahoma

Supreme Court defined this right of recovery to include any loss
sustained by the utility. The specific holding in Travelers was
that the "exclusivity" provision of 85 0.8. §12 dealing with
workers' compensation did not immunize an employer from liability
for violating the "six-foot rule". In the case at bar, by
contrast, we deal with the employer as insured and the written
terms of an insurance policy.

An insurance policy is a contract. If the terms are
unambiguous, clear and consistent, they are to be accepted in their
ordinary sense and enforced to carry out the expressed intention of
the parties. Whether an insurance contract is ambigquous is a
matter for the court to determine as a matter of law. Parties to
an insurance contract are at liberty to contract for insurance to
cover such risks as they see fit and are bound by the terms of the
contract and courts will not undertake to rewrite the terms

thereof. Phillips v. Estate of Greenfield, 859 P.2d 1101, 1104

(0kla.1993). EC was not a party to the making of these insurance
contracts.

plaintiff contends the exclusions in the Comprehensive General

’gsection 981 prohibits any person, firm, corporation or
association from performing or permitting activity during which a
person or employee may be placed within six feet of any high
voltage overhead electrical line. Section 984 provides that any
employer who violates this provision shall be liable to the owner
or operator of the high voltage line “for all liability incurred by
such owner or operator as a result of any such accidental contact."
East Central Elec. Co-op. V. Robert Gordon Equip., 772 F.2d 662,
663 (10th Cir.1985).




Liability policy and the Business Auto policy are unambiguous and
apply to the loss. Turning first to the Comprehensive General
Liability policy, under Coverage A, the relevant provision and
exclusions state as follows:

Comprehensive General Liability Policy:
Part I - Coverage A -— Bodily Injury Liability

The company will pay on behalf of the insured
all sums which the insured shall becone
legally obligated te pay as damages because of
Coverage A. bodily injury...

to which this policy applies, caused by an
occurrence, and the company shall have the
right and duty to defend any suit against the
insured seeking damages on account of such
bodily injury ..., even 1if any of the
allegations of the suit are groundless, false
or fraudulent, and may make such investigation
and settlement of any claim or suit as it
deems expedient, but the company shall not be
obligated to pay any claim or judgment or to
defend any suit after the applicable limit of
the company's liability has been exhausted by
payment of judgments or settlements.

Exclusions

This policy does not apply: ...

(i) to any obligation for which the
insured or any carrier as his
insurer may be held liable under any
workmen's compensation, unemployment
compensation or disability benefits

law, or under any similar law;

(3) to bodily injury to any employee of

the insured sing out of and in
the course ¢ 5 employment by the
insured or pbligation of the
insured to fy another because
of damages : ing out of such
injury; but

-y assumed by the
= an incidental



apply to the loss.

Liability policy, under Cove
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Comprehensive General Li
Part I - Coverage A -- B

Exclusions

ility Policy:
{ly Injury Liability
The company will pay on behalf of the insured
all sums which ¢t insured shall become
as damages because of
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to which this pollf plies, caused by an
occurrence, and the mpany shall have the
right and duty to defend any suit against the
insured seeking damages on account of such
bodily injury ..., even if any of the
allegations of the 8@it are groundless, false
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and settlement o ¢. claim or suit as it
deems expedient, company shall not be
obligated to pay ‘tlaim or judgment or to
defend any suit af the applicable limit of
the company's liability has been exhausted by
payment of judgment# or settlements.

This policy does m apply: ...
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insurer may be Beld liable under any
workmen's compensation, unemployment
compensation ! disability benefits
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citing the authority of National Union Fire Insurance Co. V. Kasler
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coverage authoritative unless ﬁﬂg case involves the same language
or sSame version of the standand form under consideration. The
court £inds the policies in queﬁtion unambiguous and the exclusions

applicable.

The Business Auto Policyk ovides 1n pertinent part:

part IV - Liability Insurance,
A. we Will P2Y

1. We will PpaYy all  sums the insured
1egally must pay as damages because
of bodily injury --- to which this

insurance eonlies, caused py an
accident 2 resulting from the
ownership, ™ ytenance OT use of a

covered auto.

2. wWe have the right and duty to defend
any suit asking for these damages.
However, we have no duty to defend

suits for podily injury --- not
covered by . this policy. We may
investigatei;nd settle any claim or
suit as weé }consider appropriate.

¢ of the LIABILITY
INSURANCE 1imit ends our duty to

C. We Will Not COngt— Exclusions
This insurance does not apply to:

1. Liability ﬁﬁﬁumed undexr any contract
or agreemem@,

2. Any obligation for which the jnsured
or his © her insurer may be held
liable ynder any workers'

compensa - oY disability penefits

similar lawv.




indemnify another  for damages
resulting from podily injury to the
insured's employee.

4. Bodily injury to any fellow employee
of the insured arising out of and 1in
the course of hig or her employment.

5. Bodily injury to any employee of the
insured arising out of and in the

course of his or her employment by
the insured. However, this

exclusion does not apply to bodily
injury to domestic enployees not
entitled to workers' compensation
benefits. o
In reviewing the Business Aqtb policy, the court notes that at
pages 2-3 appears substantialiy the identical exclusionary clause

as is contained in the CGL. Eﬁ: the same reasons stated above, the
court finds that the claims for indemnity by EC against Liberty are
excluded by the unambiguous ﬁerms and conditions of the Business
Automobile policy. Althou§h both defendant and plaintiff explain
in detail the definition of{inaured auto and mobile equipment, it
is this court's opinion thaﬁ the exclusionary language referenced
above resolves the issues bétween the parties as to the Business
auto policy as well. EC'afgues the exclusions are inapplicable
pecause its claim is a statﬁtcry one for "all losses incurred" and
not a claim for podily injury. EC has not explained how it is
therefore entitled to re&éﬁér the policy limits, already paid,
pursuant to the Employers ﬂiﬁhility policy, which refers to damages
claimed against a third;¥§arty as a result of injury to the
insured's employee. EC:?#ppears to be taking a contradictory

position in order to reca?ﬁt under the other two policies at issue

in this action.



iv. conclusion

In the present case, the key to liability, even if founded
solely under the "gix foot-= Fule" statute, is that CCWS was
responsible for the acts of-ihﬁ-employees. Without liability as
the employer of the three me@{ cCcWs has no liability to EC. In
this case, the employees of Céﬁé were injured during the course of
their employment The thlrdwparty claim prosecuted by EC is
designed to secure 1ndemn1flcat10n from CCWS for any liability
arising out of the employees' ‘work-related injury. The facts of
this case fall squarely withiﬁ'the exclusionary language of clause
(j) of the comprehen51ve genaral liability policy and exclusion 5
of the Business Automobile Policy. Accordingly, the two policies
under review do not provide éuVerage for the claims in guestion.

It is the order of the Court that the Plaintiff's Motion for
summary Judgment is GRANTED, and the summary judgment motion of

Defendant is DENIED.

ORDERED this éz day of March, 1995.

UNITE STATES DISTRICT JUDGE
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[N THE UNITED STATES DISTRICT COURT RTIRIARE ot

FOR THE NORTHERﬂfDISTRICT OF OKLAHOMA

o Richard M. Lawrence, Clark
; u.s. Dist RICT COURT
VALERIE ANDERSON, Individually,

Plaintiff};
B case No. 94-Cv-665-H

ENTERED ON DOCKET

pareiAR 2 8 199

vES.

EZPAWN OKIE, INC., an Oklahom&
corporation; and EZPAWN, &
Texas corporation,

)
)
)
)
)
)
)
)
)
)
)

pefendants.

¢ DISMISSAL WITH PREJUDICE

JOINT STIPULATIQB'QE pIS

COMES NOW the plaintiff, valerie Anderson, and the
pefendants, EZPawn Oklahoma}_lnc. a/k/a EZPawn Okie, Inc.., and
EZCOTrp., a/k/a ELPawn, and,'.pursuant to Rule 41(a) (1) of the
Fed.R.Civ.P., jointly stipﬁlate to a dismissal with prejudice of

the above styled cause.

__Timothy p. C Y

of the Firm:

RICHARDSON, STOOPS & KEATING
6846 South canton, Suite 200
Tulsa, Oklahoma 74136

(918) 492-7674

of irm:

HASTIE AND STEINHORN

3000 Oklahoma Tower

210 Park Avenue

Oklahoma City, Oklahoma 73102
(405) 239-6404

ATTORNEYS FOR DEFENDANTS , EZPAWN
OKLAHOMA, INC. A/K/A EZPAWN OKIE,
INC., AND EZCORP, INC. A/K/A EZPAWN

TEMP = \MDB\D-F\EZCORP\ANDERSON\DISMI$S I8



IN THE UNITED
NORTHERN DISTRICT OF OKLAHO

FOR THE

FLOYD D. MARKHAM,
petitioner,

vs.

R. MICHAEL CODY,

Respondent.

On November 2,

a writ of habeas COTPUS-

moved

#9.)

— of ineffective asgistan

conviction on the ground.of'procedural default.

nfor relief from

STATES DISTRICT COURT

“FILE D,

MAR 2 7 1995 CL
ichard M, Lawrence, G ‘
No. 93—c-942—B/\ ourt Glrt

}
)
)
)) (1S, TR oNUAT
)

)

)

ORDER LB 13
- v L e -

1994, the Court denied the instant petition for

{(Doc. #8.) petitioner, pro se, nas now

judgment” under Fed. R. civ. P. 60. (Doc.

ge contends that thie_¢ﬂurt erred in disposing of his claim

ce of trial counsel with regard toO his 1981

(Doc. #8 at 7-10.)

Respondent nas objected.

gven if petitioner's inaffective—assistanceﬂoﬁﬂtrial-counsel

claim would not be procedur&lly barred,

entitled toO habeas

corpusd relief.

petitioner would not be

To establish ineffective

acssistance of counsel under 5;rickland v . Washington, 466 U.S. 668,

687 (1984),

First, he must show that hiﬂ:attorney's performance
objective estandard of reasaﬁableness,"
must show that there is &

counsel's error, the outcomﬁ'would have been different,

a habeas petitioner must satisfy 2 cwo-part test.

nfell below an
id. at 688, and gsacond, he
nyeasonable probability" chat but for

id . at 694.

petitioner contends that ‘his 1979 convicrions were invalid for

enhancement purposes pecause he was 17 years o0ld at the rime of the



convictions and not certified'éé an adult.! In support of this
contention Petitioner relies oﬁfLﬁmp v. Brown, 456 F.2d 18 (10th
cir. 1972), where the Tenth Cirbuit court of Appeals determined
that the 1969 version of the ju%énile code, {which permitted males
of sixteen and seventeen to be prosecuted as adults, while females
of the same age were treated aé jﬁveniles unless certified toO stand
trial as adults) to be unconstitutional because it violated the
Equal Protection Clause. §g§.5g;lgy v, Kaiser, 992 F.2d 1509 (10th
Cir. 1993). :

petitioner's reliance on Lamb and Kelley 1is misplaced. The
statute deemed unconstitutional in Lamp was 1ot applied to
petitioner who was properly éharged as an adult under Okla. Stat.
cit. 10, § 1104.2 (Supp. 1979} . Accordingly, Petitioner's trial
counsel was not ineffective for failing to investigate the validity
of Petitioner's 1979 convictiens.

petitioner's Mot ion “fdf;relief from judgment (doc. #9) is

hereby denied. 17 Q\»$4/
SO ORDERED THIS é [ day of &N ., 1995.

SWAS R. BRETT, Chief Judge

- T
©.- UNITED gTATES DISTRICT COURT

e

iThe court 1iberally ddhstrues the October 22, 1993 petition
to allege this claim although not fully set out therein.
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IN THE UNITED STATES DISTRICT COURT - Loig oAb
FOR THE NORTHERN DISTRICT OF OKLAHOMA

e A
AR 2 e nnh

NORDAM, an Oklahoma general ) Ficy o i Lawrpags, Clork
partnership, ) i e (et
g .
Plaintiff, )
)
Vs. ) Case No. 90-C-1059-H
)
NOISE REDUCTION, INC., 2 ) NTERED ON Lo
Delaware corporation, and SOUND ) ‘g%
SOLUTION, L.P., a Delaware ) E,wMA_B_Z_Mﬁ_,__,Mq
limited partnership, )
)
Defendants. )
ORDER

The Court, having considered the JOINT MOTION FOR DISMISSAL WITH
FULL PREJUDICE filed by all the parties in this action, and being fully advised, hereby
DISMISSES all claims between Plaintiff and Defendants with prejudice and without fees

or costs to any party.

Entered

S/ SVEN ERIK HOLMES
Dated: 3.2%-95

Sven Erik Holmes
U. S. District Judge

ajg\1995\n0r0417



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILE

ULUS GUY JR,

)
)
Petitioner, ) HAR . 1995
) ﬂlehlrd Ms%avgnnce. Clerk
e ; No. 95-C-0055-B NBRIHHN BISTRICT OF gﬂ.&ﬂﬂ
RON CHAMPION, )
)
Respondent. } T 3
R 1 8 1

QRDER
At issue before the Court in this habeas corpus action
pursuant to 28 U.S.C. § 2254, is Respondent's motion to dismiss the
petition as successive and/or abusive under Rule 9 (b) of the Rules
Governing Section 2254 cases. The Petitioner has objected to
Respondent's motion and has filed a motion for appointment of
counsel and for leave to amend the petition to allege a claim for

n]lost records" under Harrig v, Champion, 15 F.3d 1538 (10th Cir.

1994) .

I. BACKGROUND
Following a mistrial due to prosecutorial misconduct, a jury
found Petitioner guilty of second-degree murder and the state court
sentenced him to life in prison. Petitioner appealed, raising
evidentiary issues, prosecutorial misconduct, and failure to
declare a second mistrial. The Oklahoma Court of Criminal Appeals,
however, rejected Petiticner's contentions and affirmed the

conviction. Guy v. State, 778 P.2d 470 (Okla. Crim. App. 1989).

petitioner then moved for post-conviction relief which the State



court denied. The Oklahoma Court of Criminal Appeals affirmed,
finding Petitioner's claims procedurally barred.

Thereafter, Petitioner filed two petitions for a writ of
habeas corpus in this Court. In the first petition, he raised the
following issue:

T still need my first trial transcript that occurred

April 8-9, 1985. It hag the same information number CRF-

84-4331 the first jury was discharged under this number,

therefore the second trial under this number is illegal.

This Court denied relief as the claim was procedurally barred, Case
No. 92-C-639-B, and the Tenth Circuit Court of Appeals affirmed.
In the second petition, he contended (1) that he had been tried
twice for the same crime in violation of the Double Jeopardy
Clause, and (2) that his counsel_provided ineffective assistance of
counsel when he failed to file a motion to dismiss charges because
Petitioner was not selected from a live line-up and because he was
tried twice for the same crime. Case No. 94-C-1073-B. On March
23, 1995, the Court dismissed that petition as successive and
abusive.

In the instant habeas action, Petitioner again challenges the
alleged denial of the trial transcript. This time, however, he
frames the claim as ineffective assistance of appellate counsel for
failing to "hav(e] my first trial transcript produced for direct
appeal." (Doc. #1 at 5.) Petitioner also raises two claims of
nloss of records" under Harris, 15 F.3d 1538. He alleges that he
could not appeal the mistrial because ne did not have a transcript
available. He also alleges that the transcript 1s necessary tO
prove his double jeopardy claim.

2



II. ANALYSIS

The law regarding dismissal of successive section 2254
petitions is clear. Rule 9{b) states as follows:

Successive petitions. A gecond or successive petition may be
dismissed if the judge finds that it fails to allege new Or
different grounds for relief and the prior determination was
on the merits or, if new and different grounds are alleged,
the judge finds that the failure of the petitioner to assert
those grounds in a prior petition constituted an abuse of the
writ.

In this case it is undisputed that Petitioner previously filed
two habeas corpus actions in this Court and that this Court denied
petitioner's claims with regard to the trial transcript on the
merits. Therefore, the petitioner bears the burden of showing that
n'although the ground of the new application was determined against

him on the merits on a prior application, the ends of justice would

be served by a redetermination of the ground.'" Parks v. Reyngelds,

958 F.2d 989, 994 (10th Cir. 1992) (guoting Sanders V. United

States, 373 U.S. 1 (1963)), gert. denied, 112 S§.Ct. 1310 (1992).

Tn McClesky v. Zant, 499 U.8. 467, 495 (1991}, the Supreme Court

equated the "ends of justice" inquiry with the *fundamental
miscarriage of justice" inquiry. See alsoc Parks, 958 F.2d at 994.

The Supreme Court recently summarized its prior holdings
involving a defendant's subsequent use of the habeas writ. In

Herrera v. Collins, 113 S.Ct. 853 (1993), the Court stated "that a

petitioner otherwise subject to defenses of abusive or successive
use of the writ may have his federal constitutional claim
considered on the merits if he makes a proper showing of actual

innacence. This rule, or fundamental miscarriage of Jjustice



exception, 1s grounded in the ‘equitable discretion' of habeas
courts to see that federal congtitutional errors do not result in

the incarceration of innocent persons." See also McClesky v. Zant,

499 U.S. 467, 495 (1991); Kuhlimann v. Wilson, 477 U.S. 436, 454

(1986) (plurality opinion); parks v. Reynolds, 958 F.2d at 935.

The Petitioner has made no colorable showing of actual
innocence which would justify reaching the merits of the guccessive
~laim raised in the present petition. ©Nor do Petitioner's claims

under Harris v. Champion, 15 F.34 1538 (10th Cir. 1994), guffice to

meet that standard. In Harrig, the Tenth Circuit Court of Appeals
addressed whether inordinate delay in the filing and processing of
a direct criminal appeal provides a gufficient ground Lo excuse
exhaustion of state remedies. Therefore, the Court finds that

Petitioner's petition should be dismissed as successive under Rule

9(b).
Even if the Court were tO treat Petitioner's claims as new
claims under Rule 9(b), the petition would still be subject to

dismissal as abusive. patitioner has not shown adequate cause or

prejudice under the strict McClegkey standard for failing to raise

that claim in the first habeas petition. See McCleskey v. Zant,
499 U.S. 467 (1991}). Nor has he met the narrow miscarriage of
justice exception to the c¢ause reguirement, as he has not
demonstrated that the alleged constitutional violation caused the
conviction of an innocent man. Id, at 495.

ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Respondent's motion to dismiss (doc. #3) is granted;



(2) Petitioner's motions to amend habeas petition to allege
a claim under Harris and to appoint counsel (docs. #5,
and #6) are denied;

(3) Petitioner's application for a writ of habeas corpus is

dismissed as a successive and abusive petition under Rule

9{b) of the Rules Governingifsijion 2254 cases.

:é”@/// 1995.

r

SO ORDERED THIS R / day of

P

THOMAS R. BRETT, Chief Judge
UNITED STATES DISTRICT COURT



- FILED

IN TER UMITED STATES DISTRICT COURT VAR
FOR THE NORTHERN DISTRICT OF OKLAEOMA AR 2 813%

Richard M, Lawrence, Clerk
. S. DISTRICT COURT

KIRBY RASLEY, NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DQCKE
Case No. 94-C-115pK7ap_2 " 109

Plaintiff,

V.

HORNER POODS, INC. d4/b/a PRICEB
MART FOOD WAREHOUSE,

Defendant.

Yt e el Nt Nl Nl St SmP Yt eyt

STIPULATION QF DISMISGAL WITH PREJUDICE

Plaintiff and Defendant, through their attorneys of
record, and pursuant to Federal Rule of Civil Procedure
41(a) (1) (i1), do hereby stipulate that this action should be, and
hereby is, dismissed with prejudice. Each party is to bear his or

its own costs and attorney fees.

JOHN L. HARLAN & ASSOCIATES NICHOLS, WOLFE, STAMPER, NALLY,
FALLIS & ROBERTSON, INC.

Q;%%%@?y T A

ohp’L. Harfan, OBA No. 3861 Frank B, Wolfe III, OBX No. 9825
P, 0. Box 1326 400 01d City Hall Building
apulpa, Oklahoma 74067 124 East Fourth Street

(918) 227-2590 Tulsa, Oklahoma 74103-5010

(918) 584-5182

ATTORNEY FOR PLAINTIFF ATTORNEY FOR DEFENDANT
KIRBY EASLEY HORNER FOODS dba PRICE MART



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA . _
FILED

CLAIR MAXINE RODMAN, ) MAR 2 7 990
Planef, ) AT
At ; VRN DISTRICT F OYUAHOMA
v. ) 93-C-1045-E |
) EtTERED ON DOCKET
SECRETARY OF HEALTH AND HUMAN ) 9 31905
SERVICES, ) DATE MR 2 B 1965,
)
Defendant. )

REPORT AND RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Plaintiff Clair Maxine Rodman was awarded Social Security Disability Benefits on
February 10, 1993. The Administrative Law Judge (ALJ) determined that Plaintiff's onset
date of disability was September 8, 1992. The ALJ found that Plaintiff was not disabled
prior to this date. Plaintiff challenges the ALJs finding concerning the onset date of
disability and argues that she has been disabled since April 16, 1991. On appeal, two
issues are presented: (1) Did the ALJ err by disregarding the Vocational Expert’s opinion
regarding Plaintiff’s ability to perform alternative forms of work in the national economy;
and (2) Did the ALJ improperly deny benefits based on Plaintiffs refusal to completely
follow prescribed treatment? For the reasons stated below, the undersigned recommends
that the decision of the ALJ partially denying benefits be reversed.

I Procedural History

Plaintiff was 37 years old at the time of the administrative hearing. She has an 11th

grade education and has not engaged in gainful activity since April 16, 1991. She alleges



that she has been unable to work since this time due to a non-exertional mental
impairment.

Plaintiff filed her application for Supplemental Social Security Disability Benefits on
April 16, 1991. This application was initially denied and again on review. Following a
hearing on September 14, 1992, the ALJ found Plaintiff disabled as of September 8, 1992
and awarded her benefits from this date. The ALJ based the onset date of disability on the
fact that Plaintiff's impairments és of September 8, 1992, when she was admitted to

" 'nn

parkside Hospital, met the disability criteria contained in the "Listing of Impairments
The ALJ further found that Plaintiff had no impairments or combination of impairments
which rendered her disabled prior to this date. However, Plaintiff contends she was
disabled on April 16, 1991. Consequently, the issue presented is whether Plaintiff was
disabled from April 16, 1991 to Septembér 8, 1992.7

In evaluating an applicant’s condition to determine whether a disability exists, the
ALJ must proceed through a five step analysis: (1) Is the claimant presently pursuing work

that constitutes substantial gainful activity?® (2) Does the claimant have a severe

impairment?* (3) Does the claimant’s impairment meet or equal a listed impairment?* (4)

129 C.F.R §404, Subpt P, App. 1.

2Plaintiff does not challenge the ALT's finding that she is disabled. Instead, she argues that the ALJ should have found the onset date
of disability 1o be April 16, 1991 rather than September 14, 1992.

3If the claimant is working and the work is considered substandial gainful activity, the claimant will not be considered disabled regardless
of medical condition, age, or work experience.

"If the claimant does not have an impairment or combination of impairments which significanty limits her physical or mental abilily 10
do basic work activities, the claimant will not be considered disabled.
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Does the impairment, when considered together with the claimant’s residual functional
capacity ("RFC") and the mental and physical demands of employment, prevent her from
doing her past relevant work?® and (5) Taking into consideration the claimant’s age,
education, past work experience, and RFC, can she perform other work in the national
economy?’

In this case, the ALJ performed the five-step analysis, finding that (1) Plaintiff has
not performed any substantial gainful activity since April 16, 1991; (2) Plaintiff has
vocationally severe mental and physical impairments; (3) As of September 8, 1992, Plaintiff
meets the medical criteria for sections 12.04 (Affective Disorders), 12.08 (Personality
Disorders), and 12.09 (Substance Addiction Disorders) in the Listings.

For the period at issue, April 16,1991 to September 8, 1992, the ALJ found Plaintiff
did not meet any medical criteria at step 3. Therefore, it became necessary to proceed
with steps four and five of the analysis. At step four, the ALJ found that Plaintiff could not
perform her past relevant work. However, at step five, the ALJ found that Plaintiff’s
impairments did not prevent her from performing other work in the national economy
prior to September 8, 1992.

II._Standard of Review
Judicial review of the Secretary’s decision is governed by 42 U.S.C. §405(g). On

review, the role of the Court on appeal is to determine whether the Secretary’s decision is

slfclaimaruhasmbnpairmefuwhichmecmmcfwaﬁanrequimmumdisa}wmdedmthe“Lis-:ingofImpairmem“orisequalma
Iir:cdimparmmt,s}wiscomidcredd'uabkd

1f claiman can stll do this type of work, she is not disabled.
"See, 20 C.E.R §§404.1520(b)-(f). If other types of work can be performed, the claimang is not disabled.
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supported by substantial evidence and whether the Secretary applied the correct legal
standard. Emory v. Sullivan, 936 F.2d 1092, 1093 (10th Cir. 1991). The reviewing court
does not weigh the evidence and may not substitute its discretion for that of the agency.
Sorenson v. Bowen, 888 F.2d 706 (10th Cir. 1989). Substantial evidence is relevant
evidence that is more than a mere scintilla, but less than a preponderance and such
evidence as a reasonable mind might accept as adequate to support a conclusion.
Richardson v. Perales, 402 U.S. 389, 401 (1971). Evidence is not substantial if it is
noverwhelmed by other evidence or it is actually mere conclusion." Ellison v. Sullivan, 929
F.2d 534, 536 (10th Cir. 1990). A substantial evidence test on review does not permit
a simple search of the record for isolated bits of evidence which support a preconceived
conclusion. Dollar v. Bowen, 821 F.2d 530, 550 (10th Cir. 1987).

An individual seeking Social Sécurity benefits bears the burden of proving that
because of his disability, he is unable to perform his prior work activity. Andrade v.
Secretary of Health and Human Services, 985 F.2d 1045, 1050 (10th Cir. 1993). Once the
claimant makes a prima facie case that he is disabled, the burden shifts to the Secretary to
prove that the claimant retains the abﬂity to engage in other types of work and that jobs
which he can perform exist in the national economy. Nielson v. Sullivan, 992 F.2d 1118,
1120 (10th Cir. 1993).

II. _Legal Analysis
The primary issue on appeal is whether the ALJ properly evaluated Plaintiffs ability
to seek alternative forms of work at 's'tgp five of the sequential analysis. Disability is

defined as the inability to engage in any substantial gainful activity by reason of any



medically determinable physical or meptal impairment. Gossett v. Bowen, 862 F.2d 802,
804 (10th Cir. 1988). In the instant case, the ALJ properly evaluated the evidence for
steps one through four. The undersigned finds, however, that the ALJ did not properly
consider the testimony of the Secretary’s Vocational Expert under step five in determining
whether Plaintiff was capable of perfomi-ng an alternative form of work in the national
economy.

The record reveals that Plaintiff has a long history of paint sniffing, alcohol abuse,
drug abuse, suicidal ideation, psychotic thoughts, auditory hallucinations, and depression.
Plaintiffs treating physician at Mental Health Care Services, Inc. (Parkside) found that as
of April 1991, she had a global assessment of functioning (GAF) of 40. The consultative
psychiatrist hired by the Social Security Administration examined Plaintiff in July 1991.
At that time, he found Plaintiff had a current GAF of 45 and her highest GAF in the past
year was 50.° The record provides no evidence indicating that Plaintiffs GAF improved
from July 1991 to September 1992.

An individual shall be determined to be under a disability only if his physical or
mental impairments are of such severity that he is not only unable to do his previous work
but cannot, considering his age, education, and work experience, engage in any other kind
of substantial gainful work which exists in the national economy. Id. In the hypothetical
the ALJ posed to the Vocational Expert, he included a GAF of 45 to 50 as one of the non-

exertional limitations. In response, the Vocational Expert testified that an individual with

a GAF at this level would not be capable of doing any lype of work, and no jobs would

8The DSM-Iir defines a GAFofSOas“saioustMpaMnbﬂi&wﬁmctionhanocmpaxian“ The lower an individual's GAF, the
more severe the mental impairment.
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exist in the workplace. (TR 77). He further testified that, based on the Plaintiff's low
GAF and other non-exertional limitationé'(lack of concentration, inability to relate to co-
workers and supervisors, inability to be consistent in mood and effect), no jobs would exist
in the national economy for her (TR 79).

1f the Secretary determines the claimant cannot return to his prior work activity, the
Secretary bears the burden to prove that.the applicant can find other employment in the
economy. Diaz v. HHS, 898 F.2d 774 (10th Cir. 1990) (citing Channel v. Heckler, 747
F.2d 577, 579 (10th Cir. 1984). In the instant case, the testimony of the Secretary’s
Vocational Expert clearly establishes that no alternative jobs exist in the workplace for
Plaintiff. Furthermore, it is clearly established in the record that Plaintiffs low GAF and
other non-exertional limitations (lack of concentration, inability to relate to co-workers and
supervisors, inability to be consistent in mood and effect), render her incapable of
performing any type of work even if such work existed.

It is clear from the record that the Secretary has failed to demonstrate that any jobs
exist in the national economy for Plaintiff for the period in question. Furthermore, the ALJ
disregarded the testimony of the Secretary’s Vocational Expert. In disregarding this
testimony, the ALJ effectively concluded that Plaintiff was capable of performing alternative
forms of work; yet failed to specifically so find. This is an abuse of the ALTs discretion.
As such, the ALYs decision to deny banefits from April 16, 1991 to September 8, 1992 is
not supported by substantial evidence. "

The ALJ also found that Plainnff possessed a lack of motivation in following

prescribed treatment for her psychalééical problems. Record on Appeal at 16. "In order to
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get benefits, you must follow treatment prescribed by your physician if this treatment can
restore your ability to work." 20 CF.R §404.1530. On April 26, 1991, Plaintiff was
admitted to Mental Healthcare Services, Inc. Her prescribed treatment included outpatient
psychotherapy and participation in a chemical dependency program. Plaintiff continued
this treatment program on a sporadic basis until April 30, 1992. At that time, Plaintiff’s
chart was closed because she "lacked the motivation" to engage in further treatment.

Courts reviewing whether a claimant’s failure to undertake treatment will preclude
the recovery of disability benefits have considered four elements, each of which must be
supported by substantial evidence: (1) the treatment at jssue should be expected to
restore the claimant’s ability to work; (2) the treatment must have been prescribed; (3)
the treatment must have been refused; (4) the refusal must have been without justifiable
excuse. Teter v. Heckler, 775 F.2d 1104, 1107 (10th Cir. 1985) (citing Jones V. Heckler,
702 F.2d 950, 953 (11th Cir. 1983)).

At issue is the first element.

The governing question is not merely whether Plaintiff's condition would have
improved had she followed the prescribed treatment. Rather, it is whether the prescribed
treatment would have restored Plaintiff’s ability to work. Although the record demonstrates
that Plaintiff's non-exertional mental impairments have a tendency to improve somewhat
when she undergoes a regular course of prescribed treatment, there is no substantial
evidence presented to support the conclusion that this type of treatment would have
restored her ability to work. The only evidence presented regarding this point is the

Secretary’s statement that this treatment would have restored Plaintiffs ability to work.



This statement, absent other support, is insufficient. Therefore, the ALJ’s refusal to grant
disability benefits for the period at issue based on Plaintiff's refusal to complete prescribed
treatment is not supported by substantial evidence. No medical testimony is now before
the Court which links a prospective restoration of her ability to work with completion of
the prescribed course of treatment.
V. Conclusion

The ALJ found Plaintiff disabled as of September 8, 1992. However, Plaintff, for
purposes of this appeal, contends she was disébled as early as April 16, 1991. Review of
the record shows that Plaintiff is correct. The Secretary has not met her burden at step
five (5) of the sequential analysis. ‘Specifically, the ALJ disregarded the Vocationa) Expert’s
assessment that no jobs existed for Plaintiff and, therefore, abused his discretion in denying
disability benefits to Plaintiff. In addition, the Secretary has not produced substantial
evidence demonstrating that, notwithstanding the foregoing, had Plaintiff completely

followed her prescribed treatment, her ability to work would have been restored.

Therefore, the United States Magistrate Judge recommends that the Secretary’s
decision partially denying benefits be REVERSED. Benefits should be awarded as of
April 16, 1991.

Any objections to this Report and Recommendation must be filed with the Clerk of
Courts within ten (10) days of the receipt of this notice. Failure to file objections within

the specified time waives the right to appeal the District Court’s order.”

9 gee Moote v. United States of America, 950 F.2d 656 (10th Cir. 1991).
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Dated this _kgay of M‘ , 1995.

LFE ,
ED STATES MAGISTRATE JUDGE



IN THE UNITED STATES DISTRICT COURT 1 .L
FOR THE NORTHERN DISTRICT OF OKLAHOMA iy
g /) -

Hl'ch e Z 4 ]
CHERYL L. REEDER, Us 995 /l

) ‘8. DjgLa
! “ISTRIE once o
Plaintiff, ) COU,?
) T
vS. ) case No. 93-C-991-B
)
AMERICAN ECONOMY INSURANCE )
COMPANY, a foreign corporation, )
)
Defendant. ) IR et et |
ST e T .
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Before the Court for Consideration are Plaintiff Cheryl L.

Reeder's Motion to Amend, Alter or vacate the Judgment Entered on

December 23, 1994, on the issue of Bad Faith (Docket #69), and

Renewal of Motion for Judgment as a Matter of Law, or in the

"""" alternative, Motion for New Trial (Docket #71), and Defendant

American Economy Insurance Company's Motion to Determine Set-
off/Credit (Docket #77) .

This case originated as a declaratory judgment action filed by
American Economy Insurance Company (AEIC) against Cheryl L. Reeder
(Reeder). AEIC asked the éourt to determine that AEIC owed no
money to Reeder on her uninsured motorist policy because she waited
more than three Yyears to make her claim. Reeder filed a
counterclaim for bad faith and damages under the policy. The Court
entered summary judgment on August 26, 1994, in favor of AEIC on
the bad faith claim, and in favor of Reeder on the issue of
coverage. A Jjury trial was held on December 19-21, 1994, on the

amount of damages; the jury returned a verdict in favor of Reeder

for $612,000.



The Court first addresses Reeder's Motion to Amend, Alter or
vacate the Judgment Entered on the jssue of bad faith. Reeder
requests that the judgment be amended to clearly state that it only
dealt with whether there was a 90-day time 1limit regarding the bad-
faith issue. Reeder also requests leave to amend her counterclaim
to add another claim for bad faith. She alleges that this bad
faith claim is based upon facts that occurred subsequent to the
time she filed her counterclaim.’

Reeder alleges that she could not have filed her claim until
August 26, 1994, the date on which this Court issued its Order on
the bad faith and coverage issues. However, Reeder filed an
amended counterclaim on September 1, 1994, alleging that AEIC
breached the insurance policy by refusing to timely and promptly
evaluate her damages. This Court, however, overruled Reeder's
motion to file the amended counterclaim on October 20, 1994. The
Court sees no reason, and Reeder has provided none, to now allow an
amendment that already has been expressly overruled. The Court
refers the parties to its order entered on October 20, 1994, and
the reasons cited therein. Therefore, Reeder's motion to amend the
judgment and for leave to file an amended claim is hereby DENIED.

The Court next addresses Reeder's Renewal of Motion for
Judgment as a Matter of Law, or in the alternative, Motion for New

Trial. Motions for judgment as a matter of law, pursuant to

‘The proposed counterclaim alleges that AEIC never evaluated
Reeder's injuries or assigned a dollar value to her claim, thereby
violating the public policy of oklahoma by not dealing with Reeder
in good faith.



Fed.R.Civ.P. 50, should be granted only when the evidence s0O
conclusively favors one party that reasonable persons would be

unable to arrive at a different result. Western Plains Service

Corp._ V. Ponderosa Development Corp., 769 F.2d 654 (10th Cir.
1985). Judgment as a matter of law "should be cautiously and
sparingly granted." Lucas V. pover. Corp., 857 F.2d 1397 (10th Cir.

1988), quoting E.E.0.C. V. Prudential Federal Sav. & Loan Ass'n, 763

F.2d 1166 (10th cir. 1985). In reviewing the evidence, the Court
must draw all reasonable inferences in favor of the party opposing
the motion and may only grant the motion when the evidence points

put one way and is susceptible of no reasonable inferences that may

sustain the opposing party's position. prudential, 763 F.2d 1166.
Reeder first requests that the Court direct a verdict for $1.5
million or in the alternative grant a new trial as the jury verdict
of $612,000 is wholly inadequate. Reeder states that the only
evidence as to the value of Reeder's damages WwasS presented by
Reeder and her econonist, Dr. John Bonham. Reeder points to

Buzzard v. Farmers Ins. CO., Inc., 824 P.2d 1105 (okla. 1991), for

the proposition that the insurer, not the insured, has the duty to
assign a dollar value to the claim, but AEIC failed to do so. Due
to this failure, Reeder states, her evidence that damages totaled
$1.5 million was uncontroverted.

The Court first notes that Buzzard is a case that deals with

pad faith. There was no issue of bad faith submitted to the jury
in this case as the court already had ruled on the subject;

therefore, Buzzard is inapplicable. Further, the jury verdict

3



indicates that there was a legitimate dispute as to damages; the
verdict was not, under the evidence presented, inadequate.

reeder next alleges that the Court should direct a verdict for
$1 million, or grant a new trial, because the jury verdict was
wholly inadequate as compared to AEIC's "evaluation" of Reeder's
injuries as being $1 million. Reeder also alleges that the Court
erred in excluding Reeder's Exhibit No. 9, which was a letter dated
December 8, 1994, from ARIC attorney Eugene Robinson that offered
$1 million to settle this case.? Reeder alleges that AEIC
evaluated Reeder's loss as $1 million, pursuant to its duty as

outlined in Buzzard. Therefore, Reeder states, the question for

the jury was whether AEIC's $1 million evaluation of Reeder's claim
was or was not reasonable. However, the Court excluded Robinson's
jetter as a settlement offer, pursuant to Fed.R.Evid. 403 and 408.
Rule 408 states in pertinent part:

Evidence of ... offering ... a valuable

consideration in compromising or attempting to

compromise a claim which was disputed as to

either validity or amount, is not admissible

to prove liability for or invalidity of the

claim or its amount.

Reeder alleges that the jetter was not an offer, but instead

was an evaluation of Reeder's injuries as required by Buzzard. As

stated previously, Buzzard is inapplicable to this case. Reeder
also states that, if the letter was an offer, it should not have

been excluded under Rule 408. She alleges that Rule 408 prevents

2peeder claims that this letter, which the Court ruled was a
settlement offer and, therefore, excluded under Fed.R.Evid. 408, is
not a settlement offer put is an evaluation of Reeder's injuries.

4



offers from being used to prove liability; however, AEIC's
liability already had been established. Therefore, the letter
should have been admitted. However, the Court remains of the view
that the letter is clearly a settlement offer that is inadmissible
under Rule 408.

Reeder also alleges that the Court erred in denying her motion
to amend the Pre-Trial Order and Answer to add Exhibit No. 9. As
previously stated, this exhibit--the settlement offer by AEIC--is
inadmissible.

Reeder next alleges that the Court erred in making Reeder the
plaintiff for purposes of trial, and placing the burden of proof
upon her. She alleges that this relieved AEIC of its duty to
timely and promptly evaluate her injuries, thereby violating the
public policy of Oklahoma. Reeder states that AEIC, because it
initiated this declaratory judgment action, had the burden to prove
it is not liable. It is black-letter law that the proponent of an

issue always has the burden of proof. See Owens V. Sun 0il Co., 482

F.2d 564, 567 (10th Cir. 1973). For the purposes of her
counterclaim, Reeder was, in effect, the plaintiff and had the
pburden of proof as to the extent of her damages. By way of
previous summary judgment ruling, the court had found against
Plaintiff AEIC concerning AEIC's declaratory judgment request of no
coverage.

Reeder next alleges that the Court erred in not permitting the

policy limit to go to the jury, although it was stipulated in the



pre-Trial Order that the policy limit was $1.5 million.®> She
alleges that an action on an uninsured motorist (UM) insurance
policy is contractual, and that the policy limit was a necessary
contractual provision thatrshould have been disclosed to the jury.
Reeder cites Daigle v. Hamilton, 782 P.2d 1379 (Okla. 1989), for
the proposition that policy limits are admissible when the action
is directly against the injured party's insurer, as is the case
here. However, Daigle addresses only the issue of whether coverage
should be revealed to the jury, not whether policy limits should be
revealed. several other states, however, have considered this

issue and determined that the UM policy limit is not relevant. See

Harvey v. Mitchell, 522 So.2d 771 (Ala. 1988) ("(T]he amount of

uninsured motorist coverage available was not relevant to any issue

pefore the Court. In addition, the possible prejudice resulting

from its admission into evidence was great."); Robinson v. Murlin

Phillips & MFA Ins. Co., 557 S.W.2d 202 (Ky. 1977) ("We concede

that the policy limits are immaterial when, as here, there is no

dispute about them and there is, consequently, no contested issue

of fact for the jury to decide."); and Allstate Ins. Co. v. Miller,
553 A.2d 1268 (Md. 1989) ("Where the insurance carrier is a party
to the suit, the existence of insurance obviously cannot be kept
from the jury; however the amount of uninsured motorist coverage

should not be disclosed, unless the amount is in controversy.") .

3The policy limits were excluded under Fed.R.Evid. 403. The
court found that the relevance, if any, would be substantially
outweighed by the danger of unfair prejudice to AEIC.
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The Court remains of the view that the policy limits were properly
excluded from the consideration of the jury.*

Reeder next alleges that the jury trial proceedings, the jury
verdict and the judgment of the Court are in contravention of the
public policy of the state of Oklahoma, as espoused in Buzzard.

However, as the Court previously noted, Buzzard is inapplicable to

this case due to the Ccourt's Order filed on August 26, 1994,
against Reeder on the issue of bad faich.

Reeder next alleges that she is entitled to recover on each of
three separate UM wpolicies" in the amount of $500,000 each because
the jury verdict exceeds the amount of coverage for each of the
three vehicles insured under Reeder's policy with AEIC. Pursuant
to 36 0.S. § 3636, Reeder alleges, the Court must award the full
amount of the policy because the damages exceed the amount of the
policies. The parties stipulated in the Pre-Trial Order that the

available coverage was $1.5 million. See Richardson V. Allstate

Ins. Co., 619 P.2d 594 (Okla. 1980), regarding stacking of UM
coverage. Due to Oklahoma's law allowing stacking, Reeder will be
able to recover the amount of the jury award ($612,000). For the
reasons stated above, Reeder's motion for judgment as a matter of
law, or in the alternative for a new trial, is hereby DENIED.

The Court next addresses AEIC's Motion to Determine Set-

4rhe record reveals that Reeder's counsel had Reeder disclose
to the jury the $1.5 million insurance coverage limit in direct
violation of the Court's order not to do so. (See Transcript of
Cheryl Reeder's testimony, filed December 20, 1994, at p. 2).
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off/Credit.’> AEIC alleges that it is entitled to a $65,000 set-off
or credit for the amounts paid to Reeder by other liability
insurers for her injuries.6 The UM endorsement in Reeder's
insurance policy states that:

Any amount payable for damages under this

insurance shall be reduced by all sums paid by

or for anyone who is legally responsible,

including all sums paid for the same damages

under the policy's liability insurance.

Reeder alleges, however, that this provision violates the
public policy of Oklahoma by impermissibly limiting UM coverage.
Therefore, the question before the Court is whether the contract
provision controls, or whether it jis void as violative of Oklahoma
public policy.

Oklahoma's uninsured motorist statute, 36 0.5. § 3636, states,
in pertinent part:

Provided further, that any payment made by the
insured tort-feasor, shall not reduce or be a
credit against the total liability limits as
provided in the insured's own uninsured
motorist coverage.

36 0.S. § 3636(E).

AEIC alleges that allowing set-off will not affect the "total

Ssthe Court held a hearing on March 8, 1995, on this issue.

tReeder received $10,000 from Mid-Continent Casualty Company,
who insured the vehicle operated by tort-feasor Johnny Lewis;
$10,000 from Oklahoma Surety Company, Wwho provided plaintiff’'s
prother Tommy Reeder with underinsured motorist coverage; another
$20,000 from Mid-continent, who provided Reeder's parents with
uninsured motorist coverage; and $25,000 from State Farm, who
provided uninsured motorist coverage to the owners of the car in
which Reeder was riding at the time of the accident. Reeder first
stated the carrier for Lewis was State Farm Insurance, but at the
March 8 hearing, Reeder's attorney said the carrier was Mid-
continent. Regardless, the amount is not in dispute.

8



1iability limits" because Reeder still will be made whole: her
damages are $612,000, and she will receive a total of $612,000.
AEIC argues that all Oklahoma cases construing this provision (and
disallowing set-offs) deal with situations in which the plaintiff’'s
injuries equal or exceed the amount of the insurance coverage;
therefore, allowing such set-offs would reduce the total amount of
compensation paid to the plaintiff. In this case, however,
Reeder's injuries do not exceed the amount of the UM coverage. If
no set-off is allowed, AEIC says, Reeder receives double recovery.

Oklahoma courts often have reiterated their position that once
a person is insured under a UM policy, vgybsequent exclusions
inserted by the jnsurer in the policy which dilute and
impermissibly 1imit UM coverage are void as violative of the public

policy espoused by § 3636." Roberts V. Mid-Continent Casualty

Company, 790 p.2d 1121, 1123 (Okla. 1989). The Robérts court held
that § 3636 (E) clearly evinces that "the legislature intended that
payments made by a tort-feasor should not diminish the injured
party's recovery under his own policy." 1d. The Roberts court
further held that an insurance company should have the purden of
recovering the tort-feasor's 1iability insurance through a

7 "po require an automatic set—off of the

subrogation action.
amount of liability coverage held by a tort-feasor would render the
subrogation provisions ineffective and would also ignore the plain

language of § 3636(E) eo-o" 1d4. at 1124.

7The fact that the subrogation rights no longer exist-—as is
the case here—-does not affect this holding. Id. at 1124.

9



Further, the Oklahoma Supreme Court in Chambers v. Walker, 653
P.2d 931 (Okla. 1982), held that an insurance clause providing set-
off of any workers' compensation benefits received was a violation
of Oklahoma public policy. The Chambers court rejected the "net
recovery theory".8 ngince the intention of the legislature is so
clear that payments made by & tort-feasor should not diminish the
injured party's recovery under his own policy, it is even more
likely that the set—-off of benefits recovered from a collateral
source would be prohibited." Id. at 935.

The Oklahoma Court of Appeals later explained Chambers:

The [UM] carrier argued in Chambers that it
should be allowed set-off in the amount
plaintiff would have lost through subrogation
of the workers' compensation carrier, since
the net recovery to plaintiff would be the
same. The Court denied the set-off, reasoning
that application of the net recovery theory
would result in a windfall to the insurer in
derogation of the clear legislative intent in
favor of [UM] coverage.

Bill Hodges Truck Co. V. Humphrey, 704 P.2d 94, 95 (Okla. ApPP-

1985).
The Oklahoma Supreme Court cited with favor Justice Opala's
dissent in Tidmore V. Fullman, 646 p.2d 1278 (Okla. 1982),

regarding set-off under § 3636:

[TJhe claim of a § 3636 insured is no longer

8rhe insurance carrier in Chambers argued that it should have
been allowed to deduct from its UM coverage any amount the
plaintiff would have lost through subrogation of the workers'
compensation carrier, since the net recovery would have been the
same. If the Chambers uninsured motorist had carried a liability
policy, the plaintiff would not have been allowed to keep both his
recovery from the motorist and his workers' compensation benefits.
Id. at 932.
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reducible by the 1limit of the tort-feasor's
public 1liability protection. 36 0.5.1981 §
3636(C) and (E).... Nor may it be diminished
by the insurance protection available to the
adverse vehicle. The new indemnity of the §
3636 carrier is not partial but total.
whenever the coverage applies, the insured
gets it all from the carrier.

Roberts, 790 P.2d at 1123, citing Tidmore, 646 P.2d 1278.

AEIC is correct in its assertion that the cases cited above
deal with situations in which the plaintiff's damages exceed the
limits of all applicable insurance policies. However, considering
the plain language of § 3636 (E), the Oklahoma Supreme Court's
construction of the legislative intent of § 3636, and the Chambers
case, the Court believes that the contract provision is veoid as
violative of the public policy of Oklahoma as espoused in §
3636 (E). Section 3636(E) clearly disallows set-off for the $10,000
payment from the tort-feasor's insurance carrier. The Court
believes that the remainder of the payments are collateral sources

and also should not be set off. See Chambers. Therefore, the Court

holds that AEIC is not entitled to set-off for the sums previously
paid to Reeder by other carriers.’ AEIC's Motion for Set-
Ooff/Credit of $65,000 is hereby DENIED.

Z4
IT IS SO ORDERED THIS 2% ~ DAY OF MARCH, 1995.

THOMAS R. BRETT °
UNITED STATES DISTRICT JUDGE

7
s

This result renders the term vynderinsured" a misnomer. Such
an interpretation makes the claimant now "overinsured"; but that
seems to be the law of Oklahoma.
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ENTERED ON DOCKET

IN THE UNITED STATES DISTRICT COURT | DaTE _MAR 2 7 1995
FOR THE NORTHERN DISTRICT OF OKLAHOMA

In Re:
No. 95-C-156-K

DAVID WAYNE STARKEY L F l{n T

d/b/a Green Acres Exotics, e el Y
|
Debtor/Appellant, it

f..chard R LE.'E"H-'.:...\.‘, ,.{(3;;(’

. 8. DISTRICT COUMT

ORDER PRI 0T Y AUDMA
The above captioned Debtor/Appellant ("Debtor") sought

emergency relief in this Court to stay an impending liquidation of
assets and to direct that the bankruptcy court convert the case
from chapter 7 bankruptcy to chapter 12 bankruptcy.

Oon March 13, 1995, the Court held a hearing and evaluated the
arguments of various attorneys involved in the case. At the close
of that hearing, the Court denied the Debtor's Application for
relief. This Court found that neither a writ of mandamus nor an
emergency stay was justified in light of the facts of the case, the
applicable legal standards, and the equitable principles animating
bankruptcy law.

The Court hereby incorporates the findings of fact and
conclusions of law stated at the hearing and denies the requested
relief to the Debtor.

For the reasons discussed above, the Application is denied.

ORDERED this ;?3 day of March, 1995.

e O s

/TERRY ¢. KERE

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THEDAIE_wmﬂ—l—l—HgL“T

NORTHERN DISTRICT OF OKLAHOMA

IN RE: )
) M-1417 =
ASBESTOS LITIGATION, ) ASB (I)-{o 7D
T
T
JESSIE MARIE YARBROUGH, )
Surviving Spouse and Next of ) Gid
Kin of RAY VERNON YARBROUGH, ) R
Deceased, ) Elici.-o L
) ', 3. DleTaNrence, Cler
Plaintiff, ) _ o diogEer CT ooy
) o : e
vs. ki:gése No. B89-CV-131-K
) e —
FIBREBOARD CORPORATION, et al., ) — T
)
Defendants. }
ORD DISMISSAL

The Court has reviewed the Stipulation of Dismissal with
Prejudice filed by plaintiff Jessie Marie Yarbrough and defendant
Georgia-Pacific Corporation and finds that plaintiff's action
against defendant Georgia-Pacific Corporation should be and is

hereby dismissed with prejudice, each party to pay their own costs

and attorneys’ fees. ,5/ TERRY C. KERN

Mark H. Iola, Esqg.
Ungerman & Iola

1323 East 71st Street
Suite 300

P.0C. Box 701917

Tulsa, Oklahoma 74170-1917
(918) 495-0550

UNITED STATES DISTRICT JUDGE

ATTORNEY FOR PLAINTIFF



Keﬁngth L. Buettner

1oth Floor, Two Leadership Square
Oklahoma City, Oklahoma 73102
Telephone: (405) 235-9621

ATTORNEY FOR DEFENDANT GEORGIA-PACIFIC CORPORATION

/buet/gp_o_stip_dis
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IN THE UNITED STATES DISTRICT COURT MR

FOR THE NORTHERN DISTRICT OF OKLAHOMA 1995
PAULA ELICH and MARK ELICH, )
)
Plaintiffs, )
)
vS. ) No. 94-C-382-K
} . .,l;} ..... N
BLUE CROSS AND BLUE SHIELD ) 5
OF OKLAHOMA, )
)
pefendant. e |
ORDER

A Pretrial Conference wﬁﬁ held in this ERISA action on March
9, 1995. At that time, cbﬁhsél for the defendant raised the
possibility that proper notice of claim denial had not been
provided to the plaintiffs. ;ﬁhfense counsel suggested a remand of
this action to defendant Blu§ Cross might be in order to evaluate

additional evidence now in the possession of plaintiffs. Defense

counsel cited Wolfe V. j.c. Penpey Co., 710 F.2d 388, 393 (7th
cir.1983), which stated the appropriate remedy for a procedural
violation is remand to the #{duciary for a new determination of the
claim. The Court asked thefﬁarties to advise at a later time of
their decision. BY telephaﬁé$ defendant consented to a remand but
plaintiffs did not. -

%lok v. Provident Life & Accident

Contrary to Wolfe is

Ins. Co., 956 F.2d 610, 617 (8th Cir.1992), holding a remand to the
fiduciary is not necessaryyi The Court concludes remand is not
required under ERISA and would constitute an unnecessary delay

under the fécts of this <case. The Court construes defense



counsel's statement as an oral motion to remand, and as such it

will be denied.

It is the Order of the Couft that the motion of the defendant

to remand this case for recos deration of plaintiffs' claim is
hereby DENIED.

ORDERED this ZE_ day of

March, 1995.

RRY
ITED "STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
VS.

CLARK MORRIS; BOBBIE J.
MORRIS a/k/a BOBBIE MORRIS;
THE UNKNOWN HEIRS,
EXECUTORS, ADMINISTRATORS,
DEVISEES, TRUSTEES, SUCCESSOR
AND ASSIGNS OF BUCK HENDERSO}
Deceased; WANDA J. HENDERSON;
ANITA J. HENDERSON; CURTIS )
HENDERSON; NATHANIEL }
HENDERSON; BEATRICE HENDERSOH;}
COUNTY TREASURER, Tulsa y
County, Oklahoma; BOARD OF I
)
)
)
}

COUNTY COMMISSIONERS, Tulsa
Ccunty, Oklahoma,

Defendants. QIVIL ACTION NO. 94~C-67-K
JUDGMENT: ORECLOSURE
This matter comes on for consideration this fg‘% day

of (’YWLLLAJp/ , 1995, ThmﬁPlaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of

Oklahoma, through Peter Bernhardt, Assistant United States

Attorney; the Defendant, Couftéy Treasurer, Tulsa County,
Oklahoma, appears by Dick A. Blakeley, Assistant District
Attorney, Tulsa County, OklaﬁmMa; the Defendant, Beoard of County
Commissioners, Tulsa County, Oklahoma, appears not, having
previously claimed no right,'title or interest in the subject
property; and the Defendantﬁgjﬂlark Morris; Bobbie J. Morris aka
Bobbie Morris aka Bobbie Jaaﬁ{ﬂarris; The Unknown Heirs,
Executors, Administrators, Dﬁ#iaees, Trustees, Successors and

Assigns of Buck Henderson, Degeased; Wanda J. Henderson; Anita J.

Ur’ JJ\UW \.-'e: ay ol L
P"‘O Sk LHI*.. J\Nla m.\w.

UPON RLCE 1PT.




Henderson; Curtis Henderson; Nathaniel Henderson; and Beatrice

Henderson, appear not, but mal

The Court, being £ .advised and having examined the
court file, finds that the D dant, Clark Morris, was served
with Summons and Amended Comp nt on April 21, 1994; the
Defendant, Bobbie J. Morris ak# Bobbie Morris aka Bobbie Jean

Morris, was served with Summons and Amended Complaint on

April 21, 1994; that Defendanﬁ;fWanda J. Henderson, acknowledged

receipt of Summons and Amend omplaint on April 18, 1994; the

Defendant, Anita J. Henderso g served with Summons and Amended

Complaint on June 22, 1994; the Defendant, Curtis Henderson

acknowledged receipt of Summdnﬁ_énd Amended Complaint on

April 20, 1994; the Defendant, Nathaniel Henderson, acknowledged

receipt of Summons and Amende: omplaint on April 17, 1994; the

Defendant, Beatrice Henderson cknowledged receipt of Summons

and Amended Complaint on Apr '7, 1994; the Defendant, County

Treasurer, Tulsa County, Oklal a, acknowledged receipt of

Summons and Amended Complaint;ﬁh April 18, 1994; and the

Defendant, Board of County Copfgissioners, Tulsa County, Oklahoma,

and Amended Complaint on

acknowledged receipt of Summo
April 15, 1994.

It appears that the flefendants, County Treasurer, Tulsa

County, Oklahoma, filed his veér on February 15, 1994; the

Defendant, Board of County C gsioners, Tulsa County, Oklahoma,
filed its Answer on February 1994, claiming no right, title
or interest in the subject property; and that the Defendants,

Clark Morris; Bobbie J. Mor “aka Bobbie Morris aka Bobbie Jean




Morris; The Unknown Heirs, EX@é¢utors, Administrators, Devisees,

Trustees, Successors and Assi '5 of Buck Henderson, Deceased;

Wanda J. Henderson; Anita J. nderson; Curtis Henderson;
Nathaniel Henderson; and Bea! ce Henderson, have failed to

answer and their default has .

of this Court.

The Court further finds that the Defendants, The

Unknown Heirs, Executors, Adﬁiﬁistrators, Devisees, Trustees,

Henderson, Deceased, were served

Successors and Assigns of Buc

by publishing notice of this @etion in the Tulsa Daily Commerce &

Legal News, a newspaper of ral circulation in Tulsa County,

Oklahoma, once a week for si#;{ﬁ) consecutive weeks beginning
November 23, 1994 and conti g through December 28, 1994, as
more fully appears from the verified proof of publication duly
filed on January 18, 1995; aind that this action is one in which
service by publication is autherized by 12 0.S. Section
2004 (c) (3) (¢). Counsel for ° Plaintiff does not know and with
due diligence cannot ascertaim the whereabouts of the Defendants,
The Unknown Heirs, Executorw;“administrators, Devisees, Trustees,

Successors and Assigns of B

Henderson, Deceased, and service

cannot be made upon said Def@m@lants within the Northern Judiecial

District of Oklahoma or the Sfate of Oklahoma by any other

method, or upon said Defendanfs without the Northern Judicial
District of Oklahoma or the #fate of Oklahoma by any other
method, as more fully appea rom the evidentiary affidavit of a
bonded abstracter filed her with respect to the last known

addresses of the Defendants, The Unknown Heirs, Executors,

"3



Administrators, Devisees, Trukﬁees, Successors and Assigns of
Buck Henderson, Deceased. Theé Court conducted an inquiry into
the sufficiency of the serviaé;by publication to comply with due
process of law and based upon ﬁha evidence presented together
with affidavit and documentarﬁﬂevidence finds that the Plaintiff,
United States of America, actiﬁﬁ on behalf of the Secretary of
Veterans Affairs, and its attbﬁneys, Stephen C. Lewis, United
States Attorney for the Northern District of Oklahoma, through
Peter Bernhardt, Assistant United States Attorney, fully
exercised due diligence in aﬂﬁﬁrtaining the true name and
identity of the parties serveﬁ by publication with respect to
their present or last known plﬁces of residence and/or mailing
addresses. The Court accordingly approves and confirms that the
service by publication is sufficient to confer jurisdiction upon
this Court to enter the reliaﬁfsought by the Plaintiff, both as
to subject matter and the Defundants served by publication.

The Court further fimds that on October 29, 1993, Clark

Morris and Bobbie J. Morris filed their voluntary petition in

bankruptcy in Chapter 7 in theé United States Bankruptcy Court,
Northern District of Oklahoma;“case No. 93-03511-W, and were
discharged on February 11, 1994,

The Court furtherlfihds that this is a suit based upon
a certain mortgage note and fbx foreclosure of a mortgage
securing said mortgage note ﬁﬁ@n the following described real

property located in Tulsa CGﬁﬁﬁy, Oklahoma, within the Northern

Judicial District of Oklahomﬁf



' Lot Four (4), Block (5), Suburban Acres

Second Addition to the City of Tulsa, Tulsa

county, State of Oklahoma, according to the

recorded plat thereof.

The Court further fihds that this is a suit brought for
the further purpose of judici&ily determining the death of Buck
Henderson and of judicially determining the heirs of Buck
Henderson.

The Court further finds that Buck Henderson, a single
man, became the record owner o¢f the real property involved in
this action by virtue of that bertain General Warranty Deed dated
January 27, 1976, which was filed in the records of the County
Clerk of Tulsa County, Oklahoma, on February 11, 1976 in Book
4202, Page 1329.

The Court further findg that Buck Henderson died on
April 17, 1993, while seized and possessed of the real property
being foreclosed. The Certiﬂiaate of Death No. 10286 was issued
by the Oklahoma State Department of Health certifying Buck

Henderson's death.

The Court further ds that on March 22,1 971, the
Defendants, Clark Morris and Bobbie J. Morris, husband and wife,
executed and delivered to the United States of America, acting on
behalf of the Administrator éﬁ'Vaterans Affairs, now known as
Secretary of Veterans Affairﬂ; their mortgage note in the amount
of $10,000.00, payable in monthly installments, with interest

thereon at the rate of four &ﬁﬂ one-half percent (4.5%) per

annum.



The Court further finds that as security for the
payment of the above-described note, the Defendants, Clark Morris
and Bobbie J. Morris, husband and wife, executed and delivered to
the United States of America, acting on behalf of the
Administrator of Veterans Affairs, now known as Secretary of
Veterans Affairs, a mortgage dated March 22, 1971, covering the
above-described property. Sﬁid mortgage was recorded on
March 23, 1971, in Book 3961, Page 747, in the records of Tulsa
County, Oklahoma.

The Court further fiﬁds that the Defendants, Clark
Morris and Bobbie J. Morris aka Bobbie Morris aka Bobbie Jean
Morris, made default under the terms of the aforesaid note and
mortgage by reason of their fallure to make the monthly
installments due thereon, which default has continued, and that
by reason thereof the Defendants, Clark Morris and Bobbie J.
Morris aka Bobbie Morris aka Bobbie Jean Morris, are indebted to
the Plaintiff in the principal sum of $4,007.06, plus interest at
the rate of 4.5 percent per annum from June 22, 1993 until
judgment, plus interest ther&after at the legal rate until fully
paid, and the costs of this action in the amount of $404.66
($56.72 fees for service of ﬁﬁmmons and Complaint, $347.94
publication fees).

The Court further finds that the Plaintiff is entitled
to a judicial determination of the death of Buck Henderson and to
a judicial determination of the heirs of Buck Henderson.

The Court further finds that the Defendant, County

Treasurer, Tulsa County, Oklahoma, has a lien on the property

6



which is the subject matter‘of:this action by virtue of 1993
personal property taxes in the amount of $2.00 which became a
lien on the property. Said liﬁn is inferior to the interest of
the Plaintiff, United States of America.

The Court further fiﬁds that the Defendant, Board of
County Commissioners, CountY! 0k1ahoma, claims no right, title
or interest in the subject ré;i property.

The Court further finds that the Defendants, Clark
Morris; Bobbie J. Morris aka"ﬁabbie Morris aka Bobbie Jean
Morris; The Unknown Heirs, Eﬁ@éutors, Administrators, Devisees,
Trustees, Successors and Aasiqﬁﬁ of Buck Henderson, Deceased;
Wanda J. Henderson; Anita J.”Hﬁnderson; Curtis Henderson;
Nathaniel Henderson; and Beatfica Henderson, are in default and
have no right, title or interﬁht in the subject real property.

IT IS THEREFORE ORE@@ED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment in rem against the
Defendants, Clark Morris and Bobbie J. Morris aka Bobbie Morris
aka Bobbie Jean Morris, in th@'principal sum of $4,007.06, plus
interest at the rate of 4.5 percent per annum from June 22, 1993
until judgment, plus interest;thereafter at the current legal

rate of é-§7 percent per ar

this action in the amount of}ﬁﬁo4.66 ($656.72 fees for service of

until paid, plus the costs of

Summons and Complaint, $347.¢ﬁfpublication fees), plus any

additional sums advanced or t© be advanced or expended during

this foreclosure action by Plalntiff for taxes, insurance,
abstracting, or sums for the Ppreservation of the subject

property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
death of Buck Henderson be and the same is hereby judicially
determined to have occurred om April 17, 1993, in the City of
Tulsa, County of Tulsa, State of Oklahoma.

IT IS FURTHER ORDERﬁD, ADJUDGED, AND DECREED that the
only known heirs of Buck Henderson are Wanda J. Henderson, Anita
J. Henderson, Curtis Henderson,'Nathaniel Henderson, and Beatrice
Henderson, and that despite the exercise of due diligence by
Plaintiff and its counsel, no other known heirs of Buck
Henderson, Deceased, have been discovered and it is hereby
judicially determined that Wanda J. Henderson, Anita J.
Henderson, Curtis Henderson, Nathaniel Henderson, and Beatrice
Henderson are the only known heirs of Buck Henderson, Deceased,
and that Buck Henderson, Deceased, has no other known heirs,
executors, administrators, devisees, trustees, successors and
assigns; and the Court approves the Certificate of Publication
and Mailing filed by Plaintiff regarding said heirs.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $2.00 for personal property
taxes for the year 1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Clark Morris; Bobbie J. Morris aka Bobbie Morris aka
Bobbie Jean Morris; The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successof# and Assigns of Buck Henderson,
Deceased; Wanda J. Hendersonj Anita J. Henderson; Curtis

Henderson; Nathaniel Henderson; Beatrice Henderson; and the Board

8



of County Commissioners, TulsaiCounty, Oklahoma, have no right,
title, or interest in the subject real property.

IT I8 FURTHER ORDER$D, ADJUDGED, AND DECREED that an
Order of Sale shall be issuedvto the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell, according to Plaintiff's election with or without
appraisement, the real property involved herein and apply the
proceeds of the sale as folloﬁs:

First:

In payment of the cdmts of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Becond:

In payment of the judgment rendered herein

in favor of the Plaiﬁtiff;

Third: |

In payment of Defen@ﬁnt, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$2.00, personal prqgérty taxes which are

currently due and oﬁinq.
The surplus from said sale, ifiﬁny, shall be deposited with the
Clerk of the Court to await fﬁ?ther Order of the Court.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the aboﬂ@&dascribed real property, under
and by virtue of this judgmenéihnd decree, all of the Defendants

and all persons claiming under them since the filing of the

9



Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim:in or to the subject real

property or any part thereof.

8/ TERRY C. KERN

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

4 P4

PETER BERNHARDT, OBA #741 _
Assistant United States Attorney
3460 U.S., Courthouse

Tulsa, OKlahoma 74103

(918) 581-7463

DICK A. BLAKELEY, OBA 52
Assistant District Atforney
Attorney for Defendant,
County Treasurer,
Tulsa County, Oklahoma

Judgment of Foreclosure
USA v. Clark Morris, et al.
Civil Action No. 94-C=-67-E

PB/esf
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UNITED STATES DISTRICT COURT '
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR 2 3 1995

Richard M. Lawrence, Court Clark

UNITED SBTATES OF AMERICA, U.8. BISTRICY COURT

Plaintiff,

v. CIVIL ACTION NO. 94-C-1066-B
THE SUM OF ONE THOUSAND
FIVE HUNDRED DOLLARS

($1,500.00), -

Mia 24 16

gt gt el T Yl Yl Sl Nl Yt Yl st

Defendant.
A

uD RFEITURE

This cause having come before this Court upon the
plaintiff's Motion for Judgment of Forfeiture by Default, by
Stipulation, and by Disclaimer as to the $1,500 defendant funds
and all entities and/or persons interested in the $1,500

defendant funds, the Court finds as follows:

The verified Complaint for Forfeiture In Rem was filed
in this action on the 15th day of November 1994, alleging that
the defendant funds were subject to forfeiture pursuant to 21
U.S.C. § 881(a)(6), because they represent funds which were
furnished in exchange for a cOnﬁrolled substance, or are proceeds
traceable to such an exchange, in violation of the drug
prevention laws of the United States, and subject to seizure and

forfeiture to the United States.

Warrant of Arrest and Notice In Rem was issued on the
22nd day of November 1994, by the Clerk of this Court to the

United States Marshal for the Northern District of Oklahoma for




the seizure and arrest of the defendant funds and for publication

in the Northern District of Oklahoma.

Oon the 17th day of January 1995, the United States
Marshals Service served a copy of the Complaint for Forfeiture In
Rem, the Order, and the Warrant of Arrest and Notice In Rem of

the defendant funds.

Billy Charles Jackson, Jr., and Donna Sheriff were
determined to be the only potential claimants in this action with
possible standing to file claims to the defendant funds. Billy
Charles Jackson, Jr., executed a Stipulation for Forfeiture of
the defendant funds, filed November 15, 1994, and Donna Sheriff
executed a Disclaimer of Intefest in the defendant funds, filed

November 15, 1994.

UsMsS 285 reflecting the service upon the defendant
funds is on file herein. It was determined that by virtue of the
Stipulation for Forfeiture executed by Billy Charles Jackson,
Jr., and the Disclaimer of Interest executed by Donna Sheriff it
was not necessary to personally serve these individuals with

Summons.

All persons or entities interested in the defendant
funds were required to file their claims herein within ten (10)
days after service upon them of the Warrant of Arrest and Notice
In Rem, publication of the Notice of Arrest and Seizure, or

actual notice of this action, whichever occurred first, and were



required to file their answer(s) to the Complaint within twenty

(20) days after filing their respective claim(s).

No other persons or entities upon whom service was
effected more than thirty (30) days ago have filed a Clainm,

Answer, or other response or defense herein.

The United States Marshals Service gave public notice
of this action and arrest to all persons and entities by
advertisement in The Tulsa Dajlvy Commerce & Legal News, Tulsa,
Oklahoma, a newspaper of general circulation in the Northern
District of Oklahoma, the district in which the defendant funds
were seized, on January 26, and February 2 and 9, 1995. Proof of

Publication was filed February 27, 1995.

No other claims in respect to the $1,500 defendant
funds have been filed with the Clerk of the Court, and no other
persons or entities have plead or otherwise defended in this suit
as to said defendant funds, and the time for presenting claims
and answers, or other pleadings, has expired; and, therefore,
default exists as to the $1,500 defendant funds, and all persons
and/or entities interested theréin, except Billy Charles Jackson,
Jr., and Donna Sheriff, who haﬁa agreed to the forfeiture of the
defendant funds by virtue of their Stipulation for Forfeiture and

Disclaimer of Interest on file herein.

IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED that

the following-described defendant funds:



THE SUM OF ONE THOUSAND
FIVE HUNDRED DOLLARS
($1,500.00),
be, and it hereby is, forfeited to the United States of America

for disposition according to law.

Entered this ing-- day of March 1995.

g/ THOMAS R. BRETT

THOMAS R. BRETT, Chief Judge
United States District Court for the
Northern District of Oklahoma

CATHERINE DEPEW HART/
Assistant United States Attorney

N:\UDD\CHOOK\FC\JACKSON3\04471



IN THE UNITED STATES DISTRICT COURT ' I 1, 5 D

FOR THE NORTHERN DISTRICT OF OKLAHOMA
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ERVIN HAWKINS,
Petitioner,
vS. Case No. 94-C-178-B ,//

EDWARD L. EVANS, et al,

St St Nt St St St Y St o

Defendants.

ORDER MR 24 vl

ATE e s e

On July 6, 1994, this Court entered its Order adopting and
affirming the Magistrate Judge's Report and Recommendation, and
denying Petitioner's request for a Writ of Habeas Corpus.
Petitioner, on July 15, 1994, filed a Motion To Reconsider Order
With Authorities (docket #15) and on October 6, 1994, filed a
Motion For An Evidentiary Hearing (docket #16). The Court has for
consideration these two motions.

In his pleadings Petitioner alleges the State failed to comply
with the terms of a plea bargain agreement, and further alleges
ineffective assistance of counéel in his attorney's failure to
challenge the State's failure to comply with the terms of the plea
agreement.

Petitioner pled guilty in 1986 to charges of three counts of
First Degree Rape, one count of causing a Minor To Participate In

Lewd Photographs and one count of Forcible Sodomy, stemming from

R A LA S R AT T Y
IR TTE S N :



the alleged rape and sodomy of his 1l4-year-old stepdaughter.
Pursuant to the guilty plea, Petitioner was sentenced to 30 years
on each of the first four counts and 20 years on the sodomy count,
all to run concurrently. Petitioner did not file a direct appeal.

In April, 1992, Petitioner filed a Petition For A Writ Of
Habeas Corpus, Case No. 92-C~305-~E, in this court. In his Petition
Hawkins raised three issues: (1) Whether the trial court erred by
not eliciting a factual bacis for his guilty plea; (2) Ineffective
assistance of counsel, and (3) Due Process violations during trial
and post-trial proceedings. The Magistrate Judge, in his Report and
Recommendation, recommended dismissing the Petition on procedural
default grounds, i.e. failing to file a direct appeal in state
court. The District Court adopted and affirmed the Magistrate
Judge's Report and Recommendatjon and the matter was dismissed.

Somewhat the same scenario has transpired herein. Petitioner
has filed a Petition For A ﬂzig Of Habeas Corpus, on February 28,
1994. In his Petition Hawkins raised three issues: (1) Whether he
has the right to file successive petitions; (2) Whether the state
trial court violated Hawkins' due process rights during acceptance
of his guility plea, and (3) Whether the state trial court was
biased and prejudiced toward Hawkins.

The Respondents herein, Edward L. Evans, et al, filed a Motion
To Dismiss, alleging that Hawkins current Petjtion is successive
and therefore subject to dismissal pursuant to Rule 9(b) of the
Rules Governing Section 2254 Cases. The Magistrate Judge,
concluding that Hawkins' issues in the current matter were indeed

successive, recommended that the Petition be dismissed. This Court,

<



on July 6, 1994, after considered review of the record and the
Magistrate Judge's recommendation, concluded that Hawkins' Petitjon
is successive and that there was a prior determination on the
merits. Accordingly, this Court adopted and affirmed the Report and
Recommendation, denied Hawkins' request for a Writ of Habeas Corpus
and dismissed the Petition.

The Court is somewhat perplexed in Hawkins' current position.
Hawkins maintains that his state court plea bargain was violated'
and his counsel was ineffective for not filing an appeal based on
this allegation violation. From a reading of the partial state
court transcript attached to Hawkins' Petition it appears that the
state prosecutor did indeed recommend 20 years sentence on each
count, to run concurrently, but that, by Hawkins' own admission,
the state trial court refused to go along with such plea bargain,
indicating clearly to Hawkins that if he chose to continue with his
entry of a guilty plea the sentence would be thirty years on all
counts except the sodomy count which was to be 20 years, the
maximum. The following excerpts from the state trial transcript is
noteworthy:

"o (By the Court) Sir, the important thing is for you

to understand and know why you are appearing here today.

I want to make it very clear to you, your attorney has

indicated that to this charge, that is with these five

Counts that is still remaining against you, you wish to

enter a plea of guilty based on the fact and

understanding that on such a plea, you are gocing to be
sentenced to the State penitentiary for a period of
thirty years. Do you understand that's what is happening

here today?
A Yes. I was told twenty. That is what I was told.

! Hawkins claims the original recommendation of the prosecution
was for a maximum of 20 years on each count, all to run
concurrently.



Q You were told twenty, sir, but the Court would not
accept twenty and that is where it got to the thirty.
Now, we are at thirty years and I want to make sure that
you understand that if the Court accepts a plea of
guilty, you are looking at term of thirty years in the
State penitentiary. The Court is going to do- thls, sir,
in line with the State's recommendation. I am going to
run the sentences concurrently, which means you can serve
them at the same time, but the sentence will be one for
thirty years on each of these Counts excepting only for
the fifth, which will be twenty years because that is the
maximum, twenty years."

The state court thereafter advised Hawkins that he

"must file any application‘tO'wlthdraw the plea of guilty

within ten days from this date setting forth in detail

the grounds for such withdrawal of the plea and

requesting an evidentiary hearing in the trial court, and

said trial court must hold said evidentiary hearlng and

deny said application within thirty days from the date of

filing same. * * * Do you understand that?

A Yes, sir."
The state court, after responding to Hawkins' query regarding
"parole or anything?" by advising Hawkins that the Department of
Corrections had control over those matters, offered the observation
that "I am satisfied that you will be compelled to serve a large,
very large part of that.™

Additionally, the state court inquired of Hawkins'
satisfaction with his counsel and received an affirmative reply.

The Court concludes that, based upon the record herein, it is
unlikely that an evidentiary hearing would advance Petitioner's
cause. The Court further concludes that Petitioner was indeed
fairly treated by the state court in the matter of plea and
sentencing.

The Court concludes Petitioner's Motion To Reconsider Order

With Authorities (docket #15) and Motion For An Evidentiary Hearing

(docket #16) should be and the same are hereby DENIED.



IT IS SO ORDERED this 2’33 day of March, 1995.

RPNy 2 4

THDMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
ULUS GUY JR,
Petitioner,
vs.

RON CHAMPIOCN,

Tt N Vet Vel Sl Nt Vsl i Vsl

Respondent.

ENTERED G GOCKET
PR 2 1 10

DATE

ORDER

At issue before the Court in this habeas corpus action
pursuant to 28 U.S.C. § 2254, isg Respondent's motion to dismiss the
petition as successive and abusive under Rule 9(b) of the Rules
Governing Section 2254 cases. The Petitioner has objected to
Respondent's motion and has filed numerous motions requesting a
hearing on the merits, an order dismissing his state charges or
granting him an acquittal, and an order compelling discovery. The
Petitioner has also moved for appointment of counsel and for leave
to amend the petitibn to allege a claim under Harrig v. Champion,

15 F.3d 1538 (10th Cir. 1994}.

" I. BACKGROUND
Following a mistrial due to prosecutorial misconduct, a jury
found Petitioner guilty of second-degree murder and the state court
sentenced him to life in prison. Petitioner appealed, raising
evidentiary issues, prosecutorial misconduct, and failure to
declare a second mistrial. The Oklahoma Court of Criminal Appeals,

however, rejected Petitioner's contentions and affirmed the



conviction. Guy v, State, 778 P.2d 470 (Okla. Crim. App. 1989).
Petitioner then moved for post-conviction relief which the State
Court denied. The Oklahoma Court of Criminal Appeals affirmed,
finding Petitioner's c¢laims procedurally barred. Thereafter,
Petitioner filed a petition for a writ of habeas corpus in this
Court, raising the following issue:

I still need my first trial transcript that occurred

April 8-9, 1985. It has the same information number CRF-

84-4331 the first jury was discharged under this number,

therefore the second trial under this number is illegal.

This Court denied relief, finding the claim procedurally barred.
The Tenth Circuit Court of Appeals affirmed.

In the instant petition, Petitioner contends (1) that he has
been tried twice for the same crime in violation of the Double
Jeopardy Clause, and (2) that his counsel provided ineffective
assistance of counsel when he failed to file a motion to dismiss
charges because Petitioner was not selected from a live line-up and
because he was tried twice for the same crime.

As noted above, the Respondents have moved to dismiss this
second petition as successive and abusive. They argue that
Petitioner's double jeopardy c¢laim constitutes a successive claim
as it was raised in the previous habeas petition and was dismissed
as procedurally barred. As to the ineffective assistance of
counsel claim, they argue.that_it could have been raised in the
previous petition and therefore amounts to an abuse of the writ.
Respondents further argue that Petitioner cannot shoﬁ cause and
prejudice or a fundamental miscarriage of justice.

Petitioner responds that he can show factual innocence because

2



he was not selected from the live line-up and because he was denied

the transcript of the first mistrial.

II. ANALYSIS

The law regarding dismissal of successive section 2254
petitions is clear. Rule 9(b) states as follows:

Successive petitions. A second or successive petition may be
dismissed if the judge finds that it fails to allege new or
different grounds for relief and the prior determination was
on the merits or, if new and different grounds are alleged,
the judge finds that the failure of the petitioner to assert
those grounds in a prior petition constituted an abuse of the
writ.

With regard to his successive claim (i.e., double jeopardy),
the Petitioner bears the burden of showing that "‘although the
ground of the new application was determined against him on the
merits on a prior application, the ends of justice would be served
by a redetermination of the ground.'" Parks v. Reynolds, 958 F.2d
989, 994 (10th Cir. 1992) (guoting Sanders v. United States, 373
U.S. 1 (1963)), cert. denied, 112 S.Ct. 1310 (1992). 1In McClesky
v, Zant, 499 U.S. 467, 495 (1991), the Supreme Court equated the
"ends of justice" inquiry with the "fundamental miscarriage of
justice" inquiry. See also Parkg, 958 F.2d at 994.

The Supreme Court recently summarized its prior holdings
involving a defendant's subsequent use of the habeas writ. In
Herrera v, Collins, 113 S.Ct. 853, 862 (1993), the Court stated
"that a petitioner otherwise subject to defenses of abusive or

successive use of the writ may have his federal constitutional

claim considered on the merits if he makes a proper showing of



actual innocence. This rule, or fundamental miscarriage of justice
exception, is grounded in the ‘equitable discretion' of habeas
courts to see that federal constitutional errors do not result in

the incarceration of innocent persons." See also McClesky v. Zant,

499 U.S. 467, 495 (1991); Kuhlmann v. Wilgon, 477 U.S. 436, 454
(1986) (plurality opinion); Parks v. Reynolds, 958 F.2d at 995.

In the instant case, Petitioner has made no colorable showing
of actual innocence which would justify reaching the merits of the
successive c¢laim raised in the present petition. Nor do
Petitioner's claims that he was ﬁot selected from a live line-up
and that one witness allegedly recanted his testimony suffice to
meet that standard. Similarly, Petitioner's reliance on Harris v.
Champion, 15 F.3d 1538 (10th Cir. 1994), is misplaced. 1In Harris,
the Tenth Circuit Court of Appeals addressed whether inordinate
delay in the filing and processing of a direct criminal appeal
provides a sufficient ground to excuse exhaustion of state
remedies. Therefore, the Court £finds that Petitioner's double
jeopardy claim should be dismissed as a successive claim under Rule
9(b).

With regard to Petitioner's new allegations that he was denied
the ineffective assistance of counsel and that he was not selected
from a live line-up, the Petitioner bears the burden of showing
cause--e.g., that he was impeded from bringing the claims in the
first petition by some objective factor external to the defense--as

well as actual prejudice resulting from the errors of which he

complains. See McCleskey v. Zant, 499 U.S. 467 (1991).



Here, Petitioner has not shown adequate cause or prejudice
under the strict McCleskey standard. Nor has he met the narrow
miscarriage of justice exception to the cause requirement, as he
has not demonstrated that the alleged constitutional violation
caused the conviction of an innocent man. Id. at 1475. Therefore,
Petitioner's new claims must be dismissed as successive claims
under Rule 9(b).

ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Respondent's motion to dismiss (doc. #6) is granted;

(2) Petitioner's motions for hearing, for order of dismissal,
for judgment of acquittal, to compel production of
transcripts, to amend habeas petition, and to appoint
counsel (docs. #2, #4, #5, #9, and #11) are denied;

(3) Petitioner's application for a writ of habeas corpus is
dismissed as a successive and abusive petition under Rule
9(b) of the Rules Gpverning Section 2254 cases.

<
SO ORDERED THIS _od-3“day of st , 1995.

-

THOMAS R. BRETT, Chief Judge
UNITED STATES DISTRICT COURT



IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA g 2 7 1995
. _Lawran
ROBERT EARL GLASPER, ) richard i eTriC
) .
Petitioner, ) :
) /
vs. ) No. 94-C-456-B
)
R. DAN REYNOLDS, )
)
Respondent . ) /8
<rEAED ON DOCHE
T R 2 A
ORDER DATE

Petitioner's pro-se application for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254 is now at issue before the Court.
Petitioner alleges that the state court violated his constitutional
rights when it failed to establish a factual basis for his guilty
plea and failed to abide by its "representation" that Petitioner
could withdraw his guilty plea within the prescribed time.
Petitioner also alleges ineffective assistance of counsel. The
Respondent has objected to Petitioner's application to which the
Petitioner has filed a reply and a supplemental reply. The
Petitioner has also moved for an evidentiary hearing, to expand the
record, and for ruling. As more fully set out below, the Court
concludes that the petition for a writ of habeas corpus and

Petitioner's motions should be denied.

I. BACKGROUND
In 1991, Petitioner was charged in the district Court of Tulsa
County with (1) Attempted Robbery by Force (County I), and Robbery

by Force (Count II), After Former Conviction of Two or More

i GClark
o e
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Felonies, in Case No. CF-91-2288; (2) Robbery by Force, After
Former Conviction of Two or More Felonies, in Case No. CF-91-2468;
and (3) Robbery by Fear, After Former Conviction of Two or More
Felonies, Case No. CF-91-3059. The cases were consolidated and on
October 22, 1991, Petitioner pled guilty in each of the cases. The
Court sentenced petitioner in accordance with the plea agreement to
forty years on each charge, with the sentences to run concurrently.
On October 30, 1991, Petitioner filed a pro se motion to withdraw
his guilty plea which the trial court denied on November 26, 1951.
Petitioner timely appealed, alleging (1) the trial court failed to
properly inform Petitioner of Ehe procedure to withdraw a guilty
plea; (2) the trial court failed to establish a factual basis for
the plea of guilty; (3) Petitioﬁer was denied effective assistance
of counsel; and (4) Petitioner was denied copies of documents
needed to present a defense to the jury. The Oklahoma Court of
Criminal Appeals affirmed the denial of Petitioner's motion to

withdraw his guilty plea in an unpublished opinion. Glasper v.

State, No. C-92-90 (Okla. Crim. App. April 22, 1992).

Thereafter Petitioner moved for post-conviction relief in the
District Court of Tulsa County. He again alleged that the court
accepted his plea of guilty without establishing a factual basis
for the plea and without ensuring that he knowingly and voluntarily
waived his rights. Petitioner further alleged that he was denied
the right to effective assistance of counsel during the proceedings
to withdraw his guilty plea and on direct appeal. The State court

denied post-conviction relief, concluding that the arguments either



were, or could have been, addressed on direct appeal from the
denial of Petitioner's motion to withdraw guilty plea, and
therefore were procedurally barred. The Oklahoma Court of Criminal
Appeals affirmed.

In the present petition for a writ of habeas corpus,
Petitioner alleges once again (1) that the trial court failed to
establish a factual basis for his guilty plea: (2) that the trial
court failed to properly advise Petitioner to withdraw the plea of
guilty; and (3) that his counsel provided ineffective assistance
under the Sixth Amendment. In support of hisg third ground for
relief, Petitioner cites Bakexr v. Kaiser, 929 F.2d 1495 (10th Cir.
1991), and requests "this court to remand this case to the
sentencing court for further findings of fact and conclusions of
law." (Doc. #1.)

In their Rule 5 Response, Respondents contend that Petitioner
has failed to make a substantial showing of a denial of a federal
right. They argue that the validity of a guilty plea is a matter
of state law and that Petitioner has made only broad allegations of
ineffective assistance of counsel.

Petitioner replies he has a constitutional right to withdraw
his guilty plea and challenge the indictment by way of a jury
trial. He also.alleges that his plea did not comply with Okla.
Stat. tit. 22, § 516 and that he was entitled to the effective
assistance of counsel during the ten days following the entry of
the judgment and sentence in order to withdraw his guilty plea as

gset out in Baker, 929 F.2d 1495. 1In his amended reply, Petitioner



again alleges that his guilty plea was involuntary because the
alleged right to withdraw his guilty plea within ten days was

meaningless.

II.  ANALYSIS

As a preliminary matter, the Court must determine whether
Petitioner meets the exhaustion requirements of 28 U.S.C. § 2254 (b)
and (c). See Rose v. Lundy, 455 U.S. 509 (1982). Exhaustion of a
féderal claim may be accomplished by either (a) showing the state's
appellate court had an oppoftunity to rule on the same claim
presented in federal court, or (b) that at the time he filed his
federal petition, he had no aﬁailable means for pursuing a review
of his conviction in state court. White v. Meachum, 838 F.2d 1137,
1138 (i0th Cir. 1988); sgee algo Wallace v. Duckworth, 778 F.2d
1215, 1219 (7th Cir. 1985); Davis v. Wyrick, 766 F.2d 1197, 1204
{(8th Cir. 1985), cert. dgnigd,.475 U.S. 1020 (1986). Respondent
concedes, and this Court finds, that the Petitioner meets the
exhaustion requirements undef the law.

The Court also finds that an evidentiary hearing is not
necessary as the issues can be resolved on the basis of the record,

see Townsend v. Sain, 372 U.S. 293, 318 (1963), overruled in part

by Keeney v. Tamayo-Reyes, 112 §. Ct. 1715 (1992). The granting of
such a hearing is within the discretion of the court, and this

Court finds that a hearing is not necessary.



L. Voluntariness of the Guilty Plea

A defendant who has pled guilty, like the Petitioner in this
case, walves all non-jurisdictional challenges to his conviction
and may thereafter challenge on a petition for a writ of habeas
corpus only the voluntary and intelligent nature of his plea.

United States v. Wright, 43 F.3d 491, 494 (10th Cir. 1994}). 1In the

instant petition, Petitioner attempts to challenge the voluntary
nature of his plea by arguing that the state court failed to ensure
that there was a factual basis for his plea and failed to abide by
its "representation" that Petitioner could indeed withdraw his
guilty plea within ten days. {Petitioner's Supplemental Reply,
doc. #12.)

Petitioner's contention that the state court lacked a factual
basig for the plea does not present an independent ground for
invalidating the plea in this habeas corpus action. The lack of a
factual basis for a state plea is not a federal constitutional
claim, see Sena v. Roberto, 617 F.2d 579, 581 (10th Cir. 1580);

Freeman v. Page, 443 F.2d 493, 495 (10th Cir.), cert. denied, 404

U.S. 1001 (1971), and therefore, it 1s not cognizable in this

habeas corpus action. Herrera v. Collins, 113 S5.Ct. 853, 86l
{1993) (habeas jurisdiction is dependent only on a federal

constitutional wvioclation); Esgelle v. McGuire, 502 U.S. 62, 67

(1991) (same}. Nor was Petitioner's plea accompanied with

statements of innocence, which might require an inquiry into the

factual basis for his plea. See North Carolina v. Alford, 400 U.S.
25, 38 n.10 (1970}; Banks v, Mgggugan, 717 F.2d 186, 188 (5th Cir.

5



1983). To the contrary, the record in this case indicates that
Petitioner at no time actually claimed his innocence.
Petitioner's claim that the trial court misrepresented that he
could withdraw his plea within ten days fares no better. The state
court at no time led Petitioner to believe that he could withdraw
his guilty plea within ten days:after the entry of the judgment and
gsentence if he simply changed his mind. On the contrary, the state
court repeatedly ascertained that Petitioner's plea was

intelligently and voluntarily entered and that he would not change

his mind after the hearing. In this regard the Court stated as
follows:
THE COURT: Now Mr. Giaaper, I take pleas almost every

day from people who are being sentenced to serve time and
I go through basically the same questions with them as I
have with you here today, primarily I'm trying to make
sure that pleas of guilty are entered voluntarily. Is
your plea entered voluntarily here today?

MR. GLASPER: Yes, sir.
THE COURT: Sometimes, I'm surprised after I take pleas of
guilty, and sentence people to serve time, that in some cases
I get back later motions or appeal papers from those people
saying things like why Judge I've changed my mind, [I] never
was guilty in the first place, somebody talked me intoc doing
that, somebody promised me something that I didn't receive,
this sort of thing. Anything like that going on with you here
today, Mr. Glasper?
MR. GLASPER: No, sir.
(Plea and Sentencing Transcript at 11-12.)
Even assuming the state court failed to notify Petitioner of
his right to appeal his guilty plea, this Court concludes that
Petitioner would not be entitled to habeas relief on this ground.

It is well established that a state court is not constitutionally



required to inform a petitioner of his right to appeal a guilty
plea. Woolridge v. Kaiger, 937 F.2d 617, 1991 WL 132438 *2 (10th
Cir. 1991) (No. 91-6027) (unpublished opinion) (holding that trial
court's failure to inform petitioner of his right to appeal a plea

of guilty did not state a claim for habeas relief); see also Barber

v. United States, 427 F.2d 70, 71 (10th Cir.), cert. denied, 400
U.s. 867 (1970); row v i ateg, 397 F.2d 284, 285 (10th
Cir. 1968). In fact by pleading guilty a defendant indicates that

he wishes to waive his appellate right. Laycock v. State of New
Mexico, 880 F.2d 1184, 1188 (10th Cir. 1989).
Therefore, Petitioner is not entitled to habeas relief on the

basis of his first ground of error.

B. Ineffective Asgsi n ngel

In support of his claim of ineffective assistance of counsel,
Petitioner alleges that his counsel failed to help Petitioner file
a motion to withdraw his guilty plea during the ten-day period
following the entry of the Judgement and Sentence as set out in
Baker v. Kaiser, 929 F.2d 1495 (10th Cir. 1991)."

To establish ineffective assistance of counsel, a petitioner
must show that his counsel's performance was deficient and that the

deficient performance prejudiced his defense. Strickland v.

Washington, 466 U.S. 668, 687 (1984); Osborn v. Shillinger, 997

'Although the petition does not allege any specific ground of
ineffective assistance of counsel, the Court has relied on the
reply and supplemental reply to understand the essence of
Petitioner's ineffective assistance claim.

7



F.2d 1324, 1328 (10th Cir. 1993). A petitioner can establish the
first prong by showing that counsel performed below the level
expected from a reasonably competent attorney in criminal cases.
Strickland, 466 U.S. at 687-88. To establish the second prong, a
petitioner who has pled guilty must show a reasonable probability
that without counsel's errors, he would not have pled guilty and

would have insisted on proceeding to trial. Hill v. Lockhart, 474

U.S. 52 (1985).

Petitioner's reliance on Baker, 929 F.2d 1495, is misplaced.
Unlike Baker, Petitioner's conviction was obtained following a
guilty plea. As a result, Petitioner's appointed counsel had no
absolute duty to file a motion to withdraw the guilty plea or
advise Petitioner whether he had meritorious grounds to withdraw
his gquilty plea. Only "if a claim of error 1is made on
constitutional grounds, which could result in setting aside the
plea, or if the defendant inquires about an appeal right," counsel
has a duty to inform the defendant of his limited right to appeal
a guilty plea. Laycock, 880 F.2d at 1188; see also Shaw v. Cody,
____F.2d ___, No. 94;6172, 1985 WL 20425, *2 (10th Cir. Jan. 20,
1995) (unpublished opinion). In this case, the record reveals that
Petitioner was fully advised of his right to appeal at the time of
sentencing and therefore Petitioner cannot establish any factual

basis for his ineffectiveness claim.?

The Court finds this case distinguishable from Randall v.
State, 861 P.2d 314 (Okla. Crim. App. 1993), where the Oklahoma
Court of Criminal Appeals held that a hearing on an application to
withdraw a guilty plea is a "critical stage” which invokes a
defendant's constitutional right to counsel.

8



III. CONCLUSION

After carefully reviewing the record in this case, the Court
concludes that the Petitioner has not established that he is in
custody in violation of the Constitution or laws of the United
States. ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) The petition for a writ of habeas corpus is denied;

(2) Petitioner's motiong for hearing and to expand the record

(docs. #11 and #13) are denied; and

(3) Petitioner's motion for ruling (doc. #14) is granted.

Al
SO ORDERED THIS /)~ day of W , 1995.

THOMAS R. BRE%, Chief Judge

UNITED STATES DISTRICT COURT
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LOCAL AMERICA BANK OF TULSA,
a federal savings bank,
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)
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DON E. GASAWAY, et al. )

)

)

Defendants.

AGREED ORDER CLARIFYING JUDGMENT

This matter comes on for consideration before the Court on the Motion for Leave
to Enter Deficiency Judgment filed by The Federal Deposit Insurance Corporation, in its
corporate capacity, as Receiver for Bank of Commerce & Trust Company, Tulsa,
Oklahoma ("FDIC"). The FDIC and Defendants, Don E. Gasaway a/k/a Donald E.
Gasaway and Georgeann Gasaway a/k/a Georgeann S. Gasaway (collectively, the
"Gasaways") have agreed to the entry of this judgment in lieu of litigating the FDIC's
Motion for Deficiency Judgment and to clarify the judgment described below currently
outstanding in favor of the FDIC against the Gasaways.

The FDIC and the Gasaways agree, and the Court finds, as follows:

1. An Agreed Journal Entry of Judgment and Decree of Foreclosure (the
"Journal Entry") was filed August 11, 1992 in the above-entitled cause in favor of the
FDIC, against Gasaways, jointly and severally. in the principal amount of $258,520.07,

together with accrued interest through March 13, 1991, of $231,445.12, with interest

B4702.3



accruing after March 13, 1991 in the per diem amount of $129.26, along with all costs
and expenses of that action and all costs and expenses incurred in preserving and
protecting the Property (as defined in the Journal Entry), including a reasonable attorneys’
fee as described therein, and all abstracting and title commitment expenses with post-
judgment interest thereon at the legal rate.

2. The Journal Entry furthe.r granted judgment in favor of Local America Bank
of Tulsa ("Local America") against Gasaways, jointly and severally, in the principal
amount of $33,824.95, with interest at the rate of 8.75% per annum, from June 1, 1980,
until paid, plus judgment for abstracting costs of $933.00, plus judgment for $2,210.51 in
late charges, plus judgment for escrow deficiency of $3,895.78, and judgment in the
principal amount of $12,054.23, with interest at the rate of 11.04% per annum from April
20, 1990, until paid, plus judgment for $110.00 in late charges, plus judgment for
attorneys' fees in the amount of $10,400.83, all to bear interest at the statutory rate from
the date of judgment until paid, resulting in a total judgment in favor of Local America in
the amount of $73,807.73 as of November 17, 1992 ("Local America's First Lien
Judgment").

3. On or about November 18, 1992, Local America assigned the judgment
described immediately above to the FDIC and the FDIC is the holder of that judgment as
of the date hereof.

4. The Journal Entry provides that certain amounts of the judgment are
secured by mortgages and certain other-amounts are unsecured. A detailed accounting

of the secured and unsecured portions of the FDIC's judgment, including the amounts



assigned by Local America to the FDIC, is set forth on the attached Exhibit "A".
According to the terms of the Journal Entry, the FDIC holds a total judgment against
Gasaways (not including Local America's First Lien Judgment), as of November 17, 1992,
in the amount of $562,025.55 (the "FDIC's Total Judgment"). Part of the FDIC's Total
Judgment was secured by a second lien on the Property in favor of the FDIC in the
amount of $154,234.61 as of November 17, 1892 (the "FDIC's Second Lien Judgment").
Another part of the FDIC's total judgment was secured by a third lien on the Property in
favor of the FDIC in the amount of $51,380.21 as of November 17, 1992. (the "FDIC's
Third Lien Judgment). Local America's First Lien Judgment was secured by a first lien
on the Property.

5. The remaining portion of the FDIC's Total Judgment was not secured. That
remaining portion can be caiculated by subtracting the FDIC's Second Lien Judgment and
the FDIC's Third Lien Judgment from the FDIC's Total Judgment, resulting in a total
unsecured judgment in favor of the FDIC against Gasaways in the amount of $356,410.73
as of November 17, 1992, as shown on the attached Exhibit "A". Adding interest at the
rate of 3.51% (the Judgment rate) from November 17, 1992 to August 1, 1994 (in the
amount of $21,267.03), results in a total unsecured judgment as of August 1, 1994 in
favor of the FDIC against Gasaways in the amount of $377,677.76 (the "FDIC's Total
Unsecured Judgment”).

6. On August 5, 1994, the FDIC filed its Motion for Leave to Enter Deficiency
Judgment, pursuant to 12 Okla. Stat. '§3‘§6. seeking a deficiency judgment (in addition to

the amount of the FDIC's Total Unsecured Judgment), in the amount of $115,951.79, as




of August 1, 1994, calculated as set forth on the attached Exhibit "A". This deficiency
judgment amount represented the amount of the FDIC's secured judgment, as set forth
in the Journal Entry, less the sale price of the Property which secured the indebtedness
represented by that secured judgment.

7. On August 25, 1994, Don E. Gasaway filed a Response to Motion for Leave
to Enter Deficiency Judgment, requesting that the Court overrule the FDIC's Motion for
Deficiency Judgment or set a scheduling conference and set the matter for hearing.

8. In lieu of litigating the deficiency judgment issues, the FDIC and the
Gasaways have agreed to settle the deficiency judgment issues and to clarify the current
judgment in favor of the FDIC against Gasaways. The FDIC and Gasaways have agreed
that the FDIC will waive the $115,951.79 portion of the deficiency judgment set forth
immediately above as requested in the FDIC's Motion for Leave to Enter Deficiency
Judgment. In eichange for that waiver, the Gasaways have agreed to the entry of this
Agreed Order Clarifying Judgment in order to clarify the remaining judgment currently
outstanding in favor of the FDIC against Gasaways.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that this Agreed
Order Clarifying Judgment continues and clarifies the unsecured judgment against Don
E. Gasaway a/k/a Donald E. Gasaway and Georgeann Gasaway a/k/a Georgeann S.
Gasaway, jointly and severally originally entered by this Court in favor of the FDIC in the
amount of $377,677.76 as of August 1, 1994, plus interest thereafter at the judgment rate,
plus all attorney's fees incurred herein, pursuant to the terms of the Agreed Journal Entry

of Judgment and Decree of Foreclosure filed herein August 11, 1992,



IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the FDIC waives
its right to an additional deficiency judgment in the amount of $115,951.79 as requested

by the FDIC in its Motion for Leave to Enter Deficiency Judgment filed August 5, 1994.

e 0t

JAMES O. ELLISON
JURGE OF THE DISTRICT COURT

APPROVED:

Hassell, OBA #12325
L ake, OBA #14766
IV Center

Tllsa,/Oklahoma 74119
(948)/582-9201

ATTORNEYS FOR THE FEDERAL DEPOSIT
INSURANCE CORPORATION, IN ITS
CORPORATE CAPACITY, AS RECEIVER
FOR BANK OF COMMERCE AND TRUST
COMPANY, TULSA, OKLAHOMA
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EXHIBIT "A"

FDIC'S TOTAL JUDGMENT

$258,520.07 Principal amount
+ $231,445.12 Interest to 3/13/91 as set forth in the 8/11/92 Judgment
+ $ 66,827.42 Interest from 3/13/91 to 8/11/92 (date of Judgment) = 517
days @ $129.26/day = $66,827.42
= $556,792.61 Judgment amount as of 8/11/92 (date of Judgment)
+$ 5,232.94 Interest @ 3.51% (Judgment rate) from 8/11/92 to 11/17/92
(date of Marshal's Sale)
$562,025.55 TOTAL JUDGMENT AS OF 11/17/92 (not including Local

America's First Lien Judgment)

LOCAL AMERICA'S FIRST LIEN JUDGMENT (Assigned to FDIC)

$33,824.95 Principal amount under Note |
+ $ 6,504.22 Interest @ $8.11/day from 6/1/90 to 8/11/92 = 802 days @
$8.11/day = $6,504.22
+$ 933.00 Abstracting costs
+$ 2,210.51 Late charges
+ $ 3,995.78 Escrow deficiency
+ $12,054.93 Principal amount under Note I
+ $ 3,080.60 interest @ $3.65/day from 4/20/90 to 8/11/92 = 844 days @
$3.65/day = $3,080.60
+$ 110.00 Late charges
+ $10,400.83 Attorneys’ fees
= $73,114.82 Total as of 8/11/92 (date of Judgment)
+$ 692.91 Interest @ 3.51"_% {Judgment rate) from 8/11/92 to 11/17/92
(date of Marshal's Sale)
$73,807.73 TOTAL LOCAL AMERICA'S FIRST LIEN JUDGMENT AS

OF 11/17/92




FDIC'S SECOND LIEN JUDGMENT

$39,162.87 Principal amount of FDIC Note |
+ $41,730.04 Principal amount of FDIC Note Il
+ $65,378.90 Principal amount of FDIC Note [l
= $146,271.81 Total principal on FDIC Notes 1, {l and !ll (second lien
position)
+ $ 6,526.74 Interest on FDIC Notes |, Il and !l ($6.60 + $7.92 + $12.45 =
$26.97/day; $26.97 from 12/31/91 to 8/11/92 = $6,526.74
$152,798.55 Total of FDIC's Second Judgment Lien as of 8/11/92 (date of
Judgment)
+$ 1,436.06 Interest @ 3.51% (Judgment rate) from 8/11/92 to 11/17/92
(date of Marshal's Sale)
$154,234.61 FDIC'S TOTAL SECOND LIEN JUDGMENT AS OF 11/17/92
FDIC'S THIRD LIEN JUDGMENT
$ 5,199.21 Principal amount of FDIC's Note IV
+ $37,366.86 Principal amount of FDIC's Note | (from FDIC Note 1A)
+ $ 6,089.99 Principal amount of FDIC's Note Il (from FDIC Note 1A)
$48,656.06 Total of FDIC Notes IV, | and Il (from Note 1A) (third lien
position)
+$ 224576 Interest on above described notes ($1.03 + $7.09 + $1.16 per
day) = $9.28/day from 12/31/31 to 8/11/92 = $2,245.76
$50,901.82 Total of FDIC's Third Judgment Lien as of 8/11/92
+$ 478.39 Interest @ 3.51% (Judgment rate) from 8/11/92 to 11/17/92

(date of Marshal's Sale)

$51,380.21

FDIC'S TOTAL THIRD LIEN JUDGMENT AS OF 11/17/92




FDIC'S DEFICIENCY JUDGMENT
(In addition to FDIC's Total Unsecured Judgment)

= — —re]

$ 73,807.73 Local America's First Lien Judgment as of 11/17/92 (assigned
to FDIC)
+ $154,234.61 FDIC's Second Lien Judgment as of 11/17/92
+ $ 51,380.21 FDIC's Third Lien Judgment as of 11/17/92
= $279,422.55 FDIC's Total Secured Judgments + Local America's Secured
Judgments as of 11/17/92
- $170,000.00 Sale Price of Property at Marshal's Sale on 11/17/92 and fair
market value of the subject property on that date
= $109,422.55 Deficiency Judgment Amount as of 11/17/92
+$ 6,529.24 Interest from 11/17/92 to 8/1/94 at 3.51% Judgment rate
= $115,951.79 DEFICIENCY JUDGMENT AS OF 8/1/94
FDIC'S TOTAL UNSECURED JUDGMENT
$562,025.55 FDIC's Total Judgment as of 11/17/92 (not including Local
America's Secured Judgment)
- $154,234.61 FDIC's Second Lien Judgment as of 11/17/92
- $ 51,380.21 FDIC's Third Lien Judgment as of 11/17/92
= $356,410.73 FDIC's Unsecured Judgment as of 11/17/92
+ $ 21,267.03 3.51% Interest (Judgment rate) from 11/17/92 to 8/1/94
$377,677.76 FDIC's TOTAL UNSECURED JUDGMENT AS OF 8/1/94
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

MAR 23 1995 “1’}’

HOMEWARD BOUND, INC. ) ,
ctal, ) " s
; NORTHERN DISTRICT OF UmLH’nMT\
Plaintiffs, )
) 2
VS, ) Case No. 85-C-437-E
)
THE HISSOM MEMORIAL CENTER, )]
et. al., )
)
)
Defendants. )
ORDER

This matter comes on for consideration of the rules that are to govern the
supported living home of Rex Reid, a classmember in this action. The Court having
reviewed this program and being advised of the needs, enters the following order:

1. BIOS and any other provider providing residential services to Rex Reid shall
have male staff in his house at all times that Rex is present.

2. BIOS shali expedite establishing the residential program with Jill Whited.

A copy of this order shall be kept in Rex Reid’s residence at all time.

%M

LE JAMES O. ELLISON, CHIEF
D STATES DISTRICT JUDGE

IT IS SO ORDERED.
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Wb FILED

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA VAR 23 1005 :-—-——

Richard M. Lawrence, Clark

HOMEWARD BOUND, INC. ) A8 N TRICT GOURT
et al., ; NORTHERN DISTRICT CF OKLAHOMA
Plaintiffs, )
) !
V. ) Case No. 85-C-437-E-
) e
THE HISSOM MEMORIAL CENTER, )
et. al,, )
)
Defendants. )
ORDER & JUDGMENT

Plaintiffs’ counsel, Bullock & Bullock, filed an Attorney Fee Application on
February 9, 1995 for an award of attorney fees and expenses in accordance with the
December 23, 1989 order and stipulation of the parties.

The Court has reviewed the application for fees and approves the Stipulation of the
parties.

The Court hereby award the firm Bullock & Bullock uncontested attorney fees in
the amount of $ 48,966.25 and out-of-pocket expenses in the amount of § 4,228.14.

IT IS THEREFORE ORDERED that the Department of Human Services shall
pay Plaintiffs’ counsel, Bullock & Bullock, attorney fees in the amount of $ 48,966.25 plus
expenses in the amount of § 4,228.14, and a judgment in the amount of § 53,194.39 is
hereby entered on this day.

d
ORDERED this 4.} ~day of March, 1995.

UnMed States District Court



e

Order

Page 2

Louis W. Bullock

Patricia W. Bullock
BULLOCK & BULLOCK
320 South Boston

Suite 718

Tulsa, Oklahoma 74103-3708
(918) 584-2001

Frank Laski

Judith Gran

PUBLIC INTEREST LAW CENTER OF
PHILADELPHIA

125 South Ninth Street

Suite 700

Philadelphia, Pennsylvania 19107

(215) 627-7000

ATTORNEYS FOR PLAINTIFFS

pdf e

“Mark Jones

Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL
4545 North Lincoln, Suite 260

Oklahoma City, Oklahoma 73105-3498
(405) 521-4274

ATTORNEY FOR DEFENDANTS

(HB-ORD27.FEE)
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IN THE UNITED STATES DISTRICT COURT FOR TH

ILED

NORTHERN DISTRICT OF OKLAHOMA MAR 23 19
KELLY J . M. Lawren erk
O BEARD, et al., ) Richa s'dmsm Wi
) ShemieN DISTRCT OF omuum.
Plaintiff, ) ‘
)
v. ) 87-C-704-E
) ([
THE HISSOM MEMORIAL CENTER, }
)
Defendant. }

ORDER

The court has reviewed the request for compensatory education funding for Hissom
class member Stephen Parsons, submitted under cover of Compliance Officer Janice West's
letter of March 13, 1995 (attached).

The court hereby approves the request for compensatory education funding for Mr.
Parsons in the amount of $9,000.00. Under the provision of the Beard settlement
agreement, the compensatory education fund is the proper funding source for these services
and the Tulsa Public Schools are hereby authorized to pay up to $9,000.00 in claims for
services provided to Stephen Parsons pursuant to his compensatory education plan (which
includes his Personal Futures Plan). This expenditure may be made from the flowthrough
funds previously transferred to the Tulsa Public Schools pursuant to this court’s Order
Directing Administrative Transfer of Compensatory Education Funds, filed January 6, 1995.

Claims for services and expenses pursuant to a court-approved compensatory
education plan must first be presented and approved by the Compliance Officer, who will
then forward them to the Tulsa Public Schools for "flowthrough” administration and
payment directly to the provider, or, where appropriate, to reimburse expenditures from

the "enhancement budget line item" of the Compliance Office, where such expenditures are



shown to have been expressly approved by Magistrate Judge Wagner. All expenditures by
the Tulsa Public Schools pursuant to this Order are to be in compliance with all
appropriate and applicable state and Tulsa Public School District auditing guidelines,

procedures and regulations.

of
Dated this % ~day of _~2#aAb_ 1995,

S

JAMEG O. ELLISON
UNITED STATES DISTRICT JUDGE

SAWAGNER\ORDERS\HISSOM.013



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA AR 21 1995 2%/

LEONARD RENAL ROBERTS, ) Richard M. Lawrence, Clerk
) U.S. DISTRICT COQURT
Plaintiff, )
) /
V. ) Case No: 92-C-497-H
: )
STANLEY GLANZ, % ENTERED ON DOCKET
Defendant. ) paTe MAR 2 4 1995

REPORT AND RECOMMEND_AT[ON OF U. S. MAGISTRATE JUDGE

This report and recommendation pertains to Defendant’s Combined Motion to
Dismiss or in the Alternative Motion to Stay Proceedings {Docket #29)', Defendant’s
Motion for Summary Judgment (Dacket #40), Plaintiff's Traverse to Defendant’s Motion
for Summary Judgment (Docket #43), Defendant’s Objection to Plaintiff’s Response Filed
Ten Days Out of Time (Docket #44), and Defendant’s Reply to Plaintiff's Response to
Defendant’s Motion for Summary Judgment (Docket #45).

Plaintiff is an inmate of the Oklahoma Department of Corrections serving a seventy-
five year sentence for larceny of merchandise from a retailer after former conviction of two
or more felonies. Prior to his conviction, he was incarcerated in the Tulsa City-County Jail
("jail") from April 23, 1992 until June 26, 1992. This lawsuit concerns his stay in the jail
during this period when he claims he was denied exercise privileges, was served food
prepared in unsanitary kitchen facilities, was denied access to the courts, and did not
receive proper medical care.

Defendant’s Combined Motion to Dismiss or in the Alternative Motion to Stay

"Docket numbers” refer to numerical designations assigned sequentially to each pleading, motion, order, or other filing and are

included for purposes of record keeping only. “Docket numbers™ have no independent legal significance and are 1o be used in
conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of Oklahoma.



Proceedings (Docket #29) should be demied. Defendant’s motion is based on plaintiff's

failure to comply with this court’s discovery deadlines. However, plaintiff participated in
his deposition and provided a list of his witnesses and copies of his exhibits on May 26,
1994 (Ex. "C" to Defendant’s Brief in Support of Defendant’s Motion for Summary
Judgment ("Defendant’s 'Brief"), (Docket #41), pgs. 7-8). Plaintiffs cooperation in
discovery precludes the dismissal or a stay of this suit. "[T]he plain language of Rule
56(c) [Fed.R.Civ.P.] mandates the entry of summary judgment, after adequate time for
discovery and upon motion, against a party who fails to make a showing sufficient to
establish the existence of an element essential to that party’s case, and on which that party

will bear the burden of proof at trial." Celotex Corp v. Catrett, 477 U.S. 317, 322 (1986).

If there is a complete failure of proof concerning an essential element of the non-movant’s
case, there can be no genuine issue of material fact because all other facts are necessarily

rendered immaterial. Id. at 323.2

DENIAL OF EXERCISE PRIVILEGES
Plaintiff claims in his amended complaint (Docket #4) that he was denied exercise

privileges during his incarceration in the jail. Defendant admits that plaintiff was denied

%A party opposing a properly supported motion for summary judgment may not rest upon mere allegation or denials of his
pleading, but must affirmatively prove specific facts showing that there is a genuine issue of material fact for trial. Anderson v, Liberty
Lobby, Inc., 477 U.S. 242, 256 (1986). The Court stated tha "the mere existence of a scintilla of evidence in support of the plaintiff’s
position will be insufficient; there must be evidence on which the jury could reasonably find for the plaindff." Id. at 252.

The nonmoving party "must do more than simply show that there is some metaphysical doubt as to the material facts™.
Maisushita Flec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 585 (1986).

The record must be construed liberally in favor of the party opposing the summary judgment, but "conclusory allegations by
the party opposing ... are not sufficient to establish an issug ¢F fact and defeat the motion." McKibben v. Chubb, 840 F.2d 1525, 1528
(10th Cir. 1988). The Tenth Circuit requires "more than pure sperulation to defeat a motion for summary judgment" under the standards
set by Celotex and Anderson. Setliff v. Memorial Hospital pf $heridan County, 850 F.2d 1384 (10th Cir. 1988).




such privileges, but argues that this deprivation did not violate his rights as a matter of
law.

During the time plaintiff was incarcerated he was considered a high escape risk
because he had a "hold" from the Oklahoma Department of Corrections. (Defendant’s Brief,
Exhibit "A" - Affidavit of Tulsa County Sheriff Investigator, Tony Boutwell). Jail policy
prohibits high escape risk inmates from participating in the exercise program. (Ex."B" to
Defendant’s Brief - Tulsa County Jail Policy for High Escape Risk Inmates).

The courts have held that a deprivation of exercise may constitute an impairment
of health and rise to the level of an Eighth Amendment violation in certain circumstances.
In Ruiz_v. Estelle, 679 F.2d 1115, 1151-52 (5th Cir. 1982), cert. denied, 460 U.S. 1042
(1983), the court observed that "confinement of inmates for long periods of time without
opportunity for regular physical exercise constitutes cruel and unusual punishment." [d.
at 1152. The Ruiz court refused, however, to find that deprivation of exercise was per se
unconstitutional. When determining an inmate’s need for regular exercise, it looked to the
particular facts of each case.

In the case at bar, plaintiff was only incarcerated in the jail for two months, so he
was not deprived of exercise for "long periods of time." In addition, the denial of his right
to exercise was based on his status as an escape risk under prison regulations. In Turner
v. Safley, 482 U.S. 78, 89 (1987), the Supreme Court concluded that, if a prison regulation
impinges on an inmate’s constitutional .ﬁghts, the regulation is valid if it is "reasonably
related to legitimate penological interests." Defendant’s policy of prohibiting high-escape

risk inmates, such as plaintiff, from participating in the jail’s exercise program is reasonably



related to a legitimate penological interest in minimizing the opportunity for plaintiff to
escape and does not violate plaintiff’s due process rights. The court in Martin v. Tyson,
845 F.2d 1451, 1457 (7th Cir.), cert. Mﬂ, 488 U.S. 863 (1988), concluded that denial
of outdoors exercise was related to legifirnate prison concern in security, based on an
escape charge pending against detainee, and thus was not a constitutional deprivation. In
Clayton v. Thurman, No. 79-C-723-B, this court determined that an exercise program in
which inmates incarcerated for more than thirty days would be eligible to exercise, unless
classified as an escape risk or having sﬁ.?;pended exercise privileges, did not violate the
inmates’ constitutional rights.

Defendant’s Motion for Summary Judgment (Docket #40) should be granted as to
plaintiff’s claim that he was not permitted to exercise while at the jail.

UNSANITARY KITCHEN PROCEDURES

Plaintiff also claims that several inmates at the jail suffered food poisoning due to
the unsanitary kitchen procedures at the jail, that hair and insects are often found in food,
that the food is cold and greasy, and that inmates serving food have not been tested for

transmittable disease. Plaintiff cannot bring a § 1983 action on behalf of other prisoners.

Martin v. Sargent, 780 F.2d 1334, 1337 (8th Cir. 1985). In order to prevail on these
claims as they relate to him, he must be able to i)rove that he sustained actual damage as
a result of the kitchen procedures. Plaintiff was asked at his deposition whether he
sustained any injuries from eating the food in the jail and he stated that the cold food
bothered an ulcer he already had before he was incarcerated. (Ex. "C" to Defendant’s Brief,

pg. 64). He admitted that he got sick "several times" at the jail but he didn’t know "if it



was food poisoning or what it was." (Ex. "C" to Defendant’s Brief, p. 66).

It is clear that he has no evidence that he suffered any injury from the alleged
unsanitary kitchen facilities. He has listed no medical personnel as witnesses to testify that
the food he ate in the county jail caused illness or a bleeding ulcer. Since plaintiff cannot
prove a causal connection between the alIeged constitutional ﬁolations and any physical

problems he may have, he cannot prevail in his § 1983 action. Benson v. Cady, 761 F.2d

335, 339 (7th Cir. 1985). Defendant"s. Motion for Summary Judgment (Docket #40)
should be granted as to the claims relating to food.
DENIAL OF MEDICAL CARE

Plaintiff claims that he did not receive adequate medical attention while
incarcerated. He stated at his deposition that he only saw nurses for his stomach
complaints, never a doctor (Ex. "C" to Defendant’s Brief, pg. 68). He contends he received
improper medications, since "Motrin is really, really detrimental to an ulcer.” (Ex. "C"to
Defendant’s Brief, pg. 70). |

As to plaintiffs claim that he was denied medical care, the Supreme Court

established the legal standard for the review of such claims in Estelle v. Gamble, 429 U.S.

97 (1976). It stated that “"deliberate indifference to serious medical needs of prisoners
constitutes the unnecessary and wanton infliction of pain." Id. at 104. While the
deliberate indifference standard applies to prison doctors in their handling of a prisoner’s
needs, as well as to prison officials, the failure to provide adequate medical care must be
intentional, not merely inadvertent. [d. at 104-105. In this circuit, the test is satisfied

when an inmate is prevented from receiving the recommended care, or is refused access



to medical staff competent to evaluate the need for treatment. Garcia v. Salt Lake

Community Action Program, 768 F.2d 303, 307-308 fn. 3 (10th Cir. 1985).

Plaintiff's belief that he needed additional medication, other than that prescribed by
the treating physician, as well as his conténtion that he was denied treatment by a doctor,
is insufficient to establish a constitutionél violation. Estelle, 429 U.S. at 107 ("matter(s]

of medical judgment” do not give rise to § 1983 claim); Ledoux v. Davies, 961 F.2d 1536

(10th Cir. 1992); Ramos v. Lamm, 639 F.2d 559, 575 (10th Cir. 1980) (difference of
opinion between inmate and prison medical staff regarding treatment or diagnosis does not
itself state a constitutional violation), gg;:;. denied, 450 U.S. 1041 (1981).

Plaintiff has failed to show deliberate indifference by prison personnel to his medical
problem. He admitted he was seen by a prison nurse several times while incarcerated and
received Maalox and Motrin (Ex. "C" to Defendant’s Brief, pgs. 69-74). Defendant’s Motion
for Summary Judgment (Docket #40) should be granted as to his claim that he received
inadequate medical care. |

DENIAL OF ACCESS TO COURT

As to plaintiff's claim that he was denied access to the court, he admitted in his
deposition that he did not remember ever alleging that he was denied access to the courts
during his jury trial and that he was no 'h)nger alleging that he was denied access to the
court during the trial. (Ex. "C" to Defeh&ﬁnt’s Brief, pgs. 39-40). Defendant’s Motion for
Summary Judgment (Docket #40) shoulti be granted as to claimant’s contention he was
denied access during trial. |

Plaintiff also asserts that he was. denied access to the courts prior to his jury trial



because he tried to file a Petition for Writ of Habeas Corpus with the Oklahoma Court of
Criminal Appeals in Oklahoma City and the jail failed to mail the petition and he was
denied access to the law library. (Ex. ."C" to Defendant’s Brief, pgs. 31-34). His only
alleged denial of court access after trial is the failure to mail the writ. (Ex. "C" to
Defendant’s Brief, pgs. 40, 55).

Meaningful access to the courts must be provided. Bounds, v. Smith, 430 U.S. 817,

823 (1977). As Bounds recognized, however, this need can be addressed in several ways.

The relevant inquiry is whether the inmate has been given a "reasonably adequate
opportunity” to present his claim. Id. at 825. Prison authorities may deny access to a law
library when the prisoners receive other adequate legal assistance. Toussaint v. Mccarthy,

801 F.2d 10870, 1110 (9th Cir. 1986), gert. denied, 481 U.S. 1069 (1987). In Toussaint,

the court explained that, if direct access to a library is denied, a state may meet its Bounds
obligations in various ways, one of which is the use of prisén law clerks.

Plaintiff admits he was assisted by law clerks in his deposition (Ex. "C" to
Defendant’s Brief, pg. 48). His complaint is really a complaint of insufficient access to a
law library, as opposed to a complete dw .'al of such access. Therefore, in order to state
a claim for relief he must show prejudice or an actual injury to his attempts at litigation.

In Magee v. Waters, 810 F.2d 451, 452 (4th Cir. 1987), the court upheld summary

judgment against a prisoners claim of limited access to a jail library when there was no
actual injury or specific harm caused from the limited access.
Plaintiff admitted he was represerited by counsel before and at trial. (Ex. "C" to

Defendant’s Brief, pg. 31). The fact that he has pressed this suit and written extensive



briefs containing citations to case law suggest that he has had access to legal materials and
has not been constitutionally harmed. He admits all his legal mail was properly mailed out
by jail personnel except one petition for habeas corpus to the state court. (Ex. "C" to
Defendant’s Brief, pg. 55). Plaintiff has identified no jurisdictional deadline that he failed
to meet as a result of this isolated instanee of nonfeasance on the part of the jail staff, and
is unable to demonstrate prejudice as a result of the failure to mail. Defendant’s Motion
for Summary Judgment (Docket #40) should be granted as to Plaintiff’s claim that he was
denied access to the court.

Plaintiff complains of several other aspects of his confinement. He claims he has
been denied newspapers, games, radios, television, large stamped envelops for mailing, and
haircuts. The jail conditions are far from ideal, but these claims do not constitute
violations of plaintiff’s constitutional rights. Defendants’ Motion for Summary Judgment
(Docket #40) should be granted as to the remainder of plaintiff’s claims.

In summary, Defendant’s Combined Motion to Dismiss or in the Alternative Motion
to Stay Proceedings (Docket #29) should be denied and Defendant’s Motion for Summary
Judgment (Docket #40) should be granted in its entirety.

Pursuant to 28 U.S.C. § 636(b)(i)((3], the parties are given ten (10) days from the
above filing date to file any objectiotz# with supporting brief to these findings and
recommendations. Failure to object within that time period will result in waiver of the
right to appeal from a judgment of the district court based upon the findings and

recommendations of the Magistrate Judge.



7
Dated thisZ/ day of M , 1995.

e

. 4

TJORN LEO WAGKE
UNITED STATES MAGISTRATE JUDGE

T:Roberts.rr



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KAY GRIMES, an Individual,
and TRACI GRIMES, an Ind1v1dual

Plaintiffs,

V. Case No. 93-C-748-H
CBS BROADCAST INTERNATIONAL
OF CANADA, LTD, a foreign
corporation, and CBS
ENTERTAINMENT PRODUCTIONS
"TOP COPS", a television

FILED

program owned and operated by MAR 2 3 1995

CBS Broadcast International

of Canada, Ltd., ichard M. Lawrenos, Court Clerk
US. DISTRIGT COURT

L A e e il g

Defendants.
ENTERED ON DOCKET

orpERr  pare MR 23 1965

This matter comes before”ﬁhe Court on a motion for summary
judgment by Defendants CBS Broadcast International of Canada, Ltd.
and CBS Entertainment Produatlons "Top Cops" {collectively,
"CBS") .!

Plaintiffs Kay and Traci @rimes brought this action against
Defendants,? alleging that CBSIinvaded their privacy by placing

éd a feature story which appeared

them in a false light when it

on the CBS television program;fj op Cops", on or about October 15,

3t 1, 1994, this Court denied
mary judgment. At a December 7,
ver, the Court invited Defendants

copy of the videotape at issue
t has carefully reviewed the tape
endants' instant motion.

! By order dated Au
Defendants' first motion for
1994 scheduling conference,
to resubmit their motion wi
attached as an exhibit. The
for the purpose of ruling on

z Defendant CBS Broadd International of Canada, Ltd. was
the owner of Defendant CBS Entértainment Productions "Top Cops" at
the time the television progrw containing the segment at issue
aired. T



1992. The feature story includéa a dramatization of the murder in
1978 of Lt. Pat Grimes, an offi&ﬁr in the Oklahoma Highway Patrol.
Lt. Grimes was the husband andifﬁther of Plaintiffs Kay Grimes and
Traci Grimes, respectively. _ﬁithin that portion of the program
invelving Lt. Grimes, there is_ﬁfﬁegment in which actors purport to
re-enact a brief telephone con&érsation involving Lt. Grimes, his
wife, and his daughter. This #@proximate1y 40 second segment is
the only portrayal of Plaintiffs by Defendancs.

Summary Jjudgment is apprdéiiate where '"there is no genuine

issue as to any material fact,"fgglotex Corp. v. Catrett, 477 U.S.

317, 322 (1986); Windon Thiri}@il & Gas Drilling Partnership v.
Federal Deposit Insurance Corp,, 805 F.2d 342, 345 (10th Cir.
1986), cert. denied, 480 U.S. 947 {1987), and "the moving party is
entitled to judgment as a matter of law," Fed. R. Civ. P. 56(c).
In Celotex, the Supreme Court 3ﬁated:

"[tlhe plain language of Rule 56 (c¢) mandates the entry

of summary judgment, aftér adequate time for discovery
and upon motion, against a party who fails to make a
showing sufficient to establish the existence of an
element essential to that party's case, and on which that
party will bear the burden of proof at trial."

477 U.S5. at 322.
A party opposing a ;nnpﬁ#ly supported motion for summary

+in admissible form, of specific

judgment must offer evidence?
facts, Fed. R. Civ. P. 56(e), ficient to raise a "genuine issue

of material fact." ihertv Lobby, Inc., 477 U.S5. 242,

248 (1986). In Anderson, the Supreme Court stated:

tilla of evidence in support
L will be ingufficient; there

The mere existence of a
of the plaintiff's positi



must be evidence on which the jury could reascnably find for
the plaintiff.

477 U.S. at 252. Thus, to defeat a summary judgment motion, the

nonmovant "must do more than simply show that there is some

metaphysical doubt as to the material facts." Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 585-86 (1986) .

For purposes of this motion, the Court accepts as true certain
allegations by Plaintiffs which are identified herein. As a
result, the facts neéessary to decide this motion, as determined
from the record, are not in dispute.

Defendants based the "Top Cops" feature on the true story of
two convicts' escape from the Oklahoma State Penitentiary and the
subsequent efforts by law enforcement in several states to
apprehend them. The feature story lasts 10 minutes and 25 seconds.
The story opens with the convicte' escape from prison and traces
their journey through Texas to Alabama and finally back to
Oklahoma, during which journey they kill nine people.

The feature then recounts a massive manhunt by Oklahoma law
enforcement officials. Hoyt ﬁyghes, the partner of Lt. Grimes,
personally narrates the story. Lt. Hughes and Lt. Grimes become
involved with the manhunt upon learning that the escaped prisoners
had returned to the state. After the convicts murder two highway
patrolmen, a police helicopter tracks the escapees and radios Lts.
Hughes and Grimes with theif nearby location. The story depicts
the tragic confrontation between the officers and the criminals:
both officers and the two convicts are shot, and Lt. Grimes dies
before an ambulance can reach.the scene. Defendants denominated

3



the feature story as a "memorial show" to honor law enforcement
officers who have died in the line of duty, including Lt.
Crimes.

The segment of the feature story in which actors portray
Plaintiffs is limited to the depiction of a purported telephone
call from Lt. Grimes to his wife shortly before receiving the radio
call on the day of his death. The brief scene at issue consists of

the rollowing dialogue:

Lt. Grimes: Well, people keep spotting them, they're out
there somewhere. I'm sure of it.

Kay Grimes: Do you think you'll get some time off for the
weekend?

Lt. Grimes: No, I'm afraid we're in it for a while, Hon.

Kay Grimes: I think Tracy's really starting to miss you.

Lt. Grimes: Well, hopefully we'll have 'em by the end of
the weekend. Tell her Hoyt's little one,
Carrie Lynne, says "Hi".

Kay Grimes: Sweetheart, you wanna give daddy a kiss
goodbye?

Tracy Grimes: Bye, daddy.

Lt. Grimes: Bye, darliﬁg.

Kay Grimes: You take care of yourself now.
Lt. Grimes: Okay, bye Hon -- love vya.

Kay Grimes: I love you too!

The scene alternates between Lt. Grimes in a telephone booth
by the side of the road, and his wife and young child in the
kitchen of their home. The kitchen appears to be clean and well-
furnished with white cabinetslﬁhd medern appliances. Traci Grimes
is eating at the kitchen table.. Kay Grimes is preparing breakfast

4



and pouring juice for her daugﬁﬁer while she talks to her husband
on the telephone. Kay Grimes is portrayed as an attractive blonde
woman in her early to mid-thiﬁties. She is neatly dressed in a
blouse and skirt. The expressiﬁhs on her face are consistent with
her words over the telephone, ahd are those of a loving wife and
mother, concerned for the wellébéing of her family. Kay Grimes
hands the receiver to her daugﬁﬁer to say goodbye.

For purposes of this motion, the Court accepts the contention
of the Plaintiffs that this conversation did not occur. According
to Plaintiffs, Kay Grimes' laﬁﬁ conversation with her husband in
fact resulted in an argument.1 Affidavit of Kay Grimes, sworn to
March 23, 1994 ("Kay Grimes Aﬁf.") q 8. Plaintiffs assert that
Defendants' brief portrayal of Plaintiffs placed them in a false
light and that Defendants arg therefore liable for emotional
distress damages as well as  §unitive damages. 1d. 9 7-12;
Affidavit of Traci Grimes, sworn to March 23, 1994 ("Traci Grimes
aff.m) 4¢ 3, s-10, 13.°

Oklahoma recognizes the invasion of privacy tort for publicity

McCormack v. Oklahoma Publishing

Co., 613 P.2d 737, 740 (Okl. 1980). In McCormack, the Oklahoma

‘sole claim in the complaint is for
a false light invasion of the privacy, in their objection to
Defendants' motion, Plalntlff$ l@o claim that the segment grossly
misportrays the demeanor and dimlect of Lt. Grimes. For purposes
of this motion, the Court ae 8 as true Plaintiffs' contention
that the portrayal of Lt. Gru was inaccurate and offensive to
his family and friends. It is gettled law, however, that an action
for invasion of privacy may onl¥% be maintained by a living person.
Restatement (Second) of Tort# § 652I cmt. b (1977) (personal
character of right of privacy Swickard v. Wayne County Medical
Examiner, 475 N.W.2d 304, 309 (Mich. 1951).

3 Although Plaintiffs"
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Supreme Court expressly adopted this tort as set forth in the
Restatement {Second) of Torts:

One who gives publidity to a matter concerning
another that places the other before the public in
a false light is subject to liability to the other
for invasion of his privacy, if

{a) the false 1ight“in which the other was placed would
be highly offensive to a reasonable person, and

{b) the actor had knowledge of or acted in
reckless disregard as to the falsity of the
publicized matter and the false light in which
the other would be placed.

Id.; accord Polin v. Dun & .. 768 F.2d 1204, 1206

(10th Cir. 1985) (applying Oklahoma law) .

To make out a claim for false light invasion of privacy,
Plaintiffs must prove that (1) Defendants gave publicity to a
matter placing Plaintiffs before the public in a false light; (2)
the false light would be highly offensive to reasonable persons
under the circumstances; and (3) Defendants had knowledge of or
acted in reckless disregard a§ to the falsity of the publicized
matter and the false light. ﬁgﬁg;mack, 613 P.2d at 740.

In support of the instant motion, Defendants argue solely that
Plaintiffsg' c¢laim should fail“ bacause they cannot satisfy the
second element of the tort, naméiy, that no reasonable person would
find the approximately 40 secﬁﬁa gegment portraying Plaintiffs as
loving family members to be "highly offensive.”

The threshold question is 'whether the Court may determine, as

a matter of law, whether Defemdants have placed Plaintiffs in a

fensive" to a reasonable person

light which would be "highly

under the circumstances.



Oklahoma law does not speéifically address this issue with
respect to the false light invasion of privacy tort. Other courts,
however, have answered this qu&ﬂtion by analogy to the role of the

court in defamation actions. 8ee, e.g., Fudge v. Penthouse Int'l,

Ltd., 840 F.2d 1012, 1018 (1lst Cir.) ("it is widely recognized that
claims for defamation and false light have wuch in common")
{citations omitted), cert. epied, 488 U.S. 821 {1988) . In
Oklahoma, it is the duty of the court in libel and slander cases to
determine in the first instance whether the language used in the

alleged publication is defamatory as a matter of law. E.g., M. F.

Patterson Dental Supply Co. v. wg,g;_g_y, 401 F.2d 167, 169 (10th Cir.

1968) {applying Cklahoma law); Kee v. Armstrong, Byrd & Co., 182 P.

494, 497 (1919), overruled ip part on other grounds sub nom.

Dusabek v. Martz, 249 P. 145. (0kl. 1926); agcord Restatement
(Second) of Torts § 614{1) (1977} (court determines whether
communication is capable of having a particular meaning and whether
that meaning is defamatory) .*

In Fudge, the court applied Restatement principles to
interpret Rhode Island law and reasoned that the role of the court
in false light tort actions sh&&ld'mirror the role of the court in
defamation actions. 840 F.2d at 1018-19. The court concluded

that, in a false light invasion of privacy case, it is the role of

old determination of whether a

the court to "make the thre

4 Further, the Restate
limitations" in defamation ¢

nt recognizes that "long standing
, such as the court's ability to
evaluate the offensiveness of statement in the first instance,
should also be applied to false light claims. See Restatement
(Second) of Torts § 652E, cmt. e (1977).
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statement is capable of implying the objectionable association of
which the plaintiff complains." Id. at 1018. Baged on the
Oklahoma rule in libel and slander cases, the adoption by Oklahoma

of the Restatement in false light cases, see McCormack, gupra, and

other authority analogizing téﬂdefamation cases to determine the
proper role of the court in falée light cases, this Court concludes
that it may determine whether the brief portrayal of Plaintiffs in
the "Top Cops" feature is "highly offensive" as a matter of law.

See, e.qg., Fudge, 840 F.2d at 1018 {applying Rhode Island law); see

algo Braun v. Flynt, 726 F.2d 245, 253 (applying Texas law), reh'g

denied, 731 F.2d 1205 (5th Cir.), cert. denied, 469 U.S. 883
(1984); Cibenko v. Worth Publiﬁhgzs. Inc., 510 F. Supp. 761, 766
(D.N.J. 1981) (applying New Jersey law).

The Oklahoma Supreme Court has not articulated what
constitutes a "highly offensive"™ depiction or statement in a claim
for false light invasion of privacy.s Therefore, this Court must
seek guidance as to the interﬁfetation of this standard from the

Restatement (Second) of Torts § 652E, adopted in McCormack, supra,

and from other jurisdictions.

3 In Munley v. ial House, Inc., 584 P.2d 1336,

1339-40 (Okl. 1978}, i me Court discussed the "highly
offensive" element with regard to two related invasion of privacy
torts: intrusion upon seclusion and publicity given to private
life. There, plaintiff debtor-sued a creditor to recover damages
for harassment and coercive colYection practices. The Court upheld
the trial court's grant of @ ary judgment to the creditor on
grounds that defendant's condugt would not be "highly offensive to
a reasonable person," adopting the Restatement standard for the
"highly offensive" element uch related invasion of privacy
torts. {At that time, the & of current Section 652A of the
Restatement was Tentative Dra No. 22, Section 652 for actions
based upon invasion of privacy.)

8



Comment ¢ to the Restatement (Second) § 652E, which explains
the "highly offensive" standard, states in its entirety as follows:

[tlhe rule stated in this Section applies only when the
publicity given to the plaintiff has placed him in a false
light before the public, of a kind that would bé highly
offensive to a reasonable person. In other words, it applies
only when the defendant knows that the plaintiff, as a
reasonable man, would be Jjustified in the eyes of the
community in feeling seriously offended and aggrieved by the
publicity. Complete and perfect accuracy in published reports
concerning any individual is seldom attainable by any
reasonable effort, and most minor errors, such as a wrong
addregss for his home, or a mistake in the date when he entered
his employment or similar unimportant details of his career,
would not in the absence of special circumstances give any
serious offense to a reasonable person. The plaintiff's
privacy is not invaded when the unimportant false statements
are made, even when they are made deliberately. It is only
when there is such a major misrepresentation of his character,
history, activities or beliefs that serious offense may
reasonably be expected to be taken by a reasonable man in his
position, that there is & cause of action for invasion of
privacy. {(emphasis added).

To avoid a conflict with First Amendment rights, courts have
narrowly construed the "highly offensive" standard. See, e.d.,

Machleder v. Diaz, 801 F.2d 46, 58 (2d Cir. 1986). 1In Dempsey v.

National Enquirer, Inc., 687 F. Supp. 692, reconsideration denied,

702 F. Supp. 927 {(D. Me. 1988), the court considered whether
portions of a newspaper article, alleged by plaintiff to be false,
could, as a matter of law, be viewed as highly offensive to a
reasonable person. The article included 21 paragraphs of quoted
statements, ascribed to the plaintiff, which purported to recount
his state of mind as he clung precariously to the door of an
aircraft in flight. The court found that the "mere description of
physical sensations and predictable fears which might Dbe

experienced by an individual who falls out of an airplane while in



flight" would not be highly objectionable to a reasonable person.
Id. at 694-95.

In Fudge, the plaintiffs, four schoolgirls, ages 8-12, alleged
in relevant part that the articie at issue implied that the girls
were masculine in nature andl wished to dominate their male
schoolmates and, for that reason, their school instituted sexually
segregated recesses. 840 F.2d at 1012. The court concluded that
these allegations would not, as a matter of law, "be objectionable
to the ordinary reasonable man under the circumstances." Id. at
1019.

Similarly, in Machleder, 801 F.2d at 56, plaintiff alleged
that the broadcast portrayed him in a false light by showing him as

"intemperate and evasive or as an illegal dumper of chemical

wastes." The court ruled that "no reasonable juror could have
concluded that the alleged portrayal was highly offensive." Id. at
58.6 |

In the instant case, Defendants portray Plaintiff Kay Grimes
as a loving wife and mother. The purported telephone conversation
suggests that she is the center of a high quality family life. The
Court concludes that a reasonable person would view this portrayal
as highly favorable.

Defendants portray Plaintiff daughter Traci Grimes as a happy,

6 See also Douglass v. Hustler Magazine, Inc., 769 F.2d
1128, 1137 (7th Cir. 1985), gert. denied, 475 U.S. 1094 (1986);

Virgil v. Sports Illustrated, 424 F. Supp. 1286, 1289 (S.D. Cal.
1976); Arrington v. New York Time, 0., 55 N.Y.2d 433, 441-42, 434
N.E.2d 1319, 1323, 449 N.Y.S.2d 941, 945, reh'g denied, 57 N.Y.2d
669, 439 N.E.2d 884, 454 N.Y.S.2d 75 (1982), cert. denjed, 459 U.S.
1146 (1983). _
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healthy, attractive, and well-cared for child. The only words
attributed to her during the pufported telephone conversation with
her father are "Bye, daddy". Tﬁg Court concludes that a reasonable
person would view this portrayal of Traci Grimes as highly
favorable as well.

Defendants argue that no reasconable person would be highly
offended by such highly favor&ble portrayals. In opposition to
Defendants' motion, Plaintiffs have offered no authority to support
their claim that such highly favorable portrayals may nevertheless
be considered "highly offensive” under applicable law. Instead,
Kay Grimes offers the following factors to show that a reasonable
person in her position would be highly offended by her portrayal in
the "Top Cops" segment: (1) that she expressly refused to consent
to the broadcast, Kay Grimes Aff. 99 4, 10; (2) that, as a result
of Defendants' conduct in attempting to procure a release and her
express refusal to sign the release proffered by Defendants prior
to the airing of the "Top Copﬁ“ episode, her sensitivities were
heightened regarding her ultimate portrayal in the segment, id. 99
2-6, 10; (3) that the scene portfaying her never occurred, id. { 8;
and (4) that the "Top Cops" broadcast "falsely characterized [her]
deceased husband by having hié.'actor' use southern 'Hick' slang
and having him swear repeatedly", id. § 10.

Plaintiff Traci Grimes cinés essentially the same factors as
her mother: (1) that she did hot consent to her portrayal in the
broadcast, Traci Grimes Aff. § 2; (2) that "Top Cops" never

contacted her to request her consent, id. 9§ 12; (3) that the

11



telephone call depicted never occurred, id. Y9 3, 8, 13; (4) that
her father was improperly. portrayed as a ‘"southern hick",
"cuss {ing] repeatedly", not "in an honorable manner", and different
from her memories, id. Y9 7, 11~13; and (5) that her image of her
father, who died when she was fqur years old, has been distorted by
her viewing of the "Top Cops" segment, id. 49 4, 6. The Court
accepts as true the above-referenced statements of Kay Grimes and
Traci Grimes and has carefully considered these factors in
rendering this opinion.

The first two factors cited by Plaintiffs involve their
failure to consent to the brocadeast. For a false light invasion of
privacy tort, the Court must focus on the actual portrayal of
Plaintiffs by Defendants. Thé Court concludes that, under the
facts of this case, Defendants' failure to secure the consent of

Plaintiffs does not convert the highly favorable portrayal into a

"highly offensive" portrayal. ﬁgg, e.g., LaMonaco v. CBS Inc., 22
Med. L. Rptr. (BNA) 1831, 1832:(3d Cir. May 6, 1994) (unpublished
opinion) (district court prﬁggrly "shielded [defendants] from
liability without regard to anﬁ%person's consent or objection to
the airing of the telecast"). |

Plaintiffs' third factor is equally unpersuasive. To satisfy
the first element of the tort of false light invasion of privacy,
Plaintiffs must prove that they were portrayed "in [a] false manner
or that statements were untrue or misleading." McCormack, 613 P.2d
at 741. The Court does not believe that, under the circumstances

of this case, the fact that the telephone conversation never
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occurred informs the Court as to whether the portrayal of Kay
Grimes or Traci Grimes ig highly offensive. Finally, Plaintiffs’
assertion that the false characterization of Lt. Grimes would make
their portrayals highly offensive to a reasonable person is also
unavailing. See gupra text accdmpanying note 3.

In sum, using the factors cited by Plaintiffs above, they
appear to argue that "[tlhe tort of false light invasion of privacy
seeks to recover for injury to the plaintiff's own feelings.”
Plaintiffs' Brief in Support of Objection to Defendants' Motion for
Summary Judgment at 6. Plaintiffs contend, in effect, that the
tragedy suffered by the Grimeé' family in 1978 and Plaintiffs’
personal anguish as a vresult. of the content and surrounding
circumstances of the "Top Cap#“ program should convert their
portrayal by Defendants from highly favorable to "highly offensive™
as a matter of law. However, t@ prove that statements are "highly
offensive", the Restatement standard, cited by the Oklahoma Supreme
Court in Munley, requires that:"serious offense may reasonably be

expected to be taken by a peasonable man in his position."

Regtatement (Second) of Torts § 652E cmt. c (emphasis added). An

action for false light invasion of privacy "[cannot] be premised on

mere harm to one's feelings." Colbert v. World Publishing Co., 747
P.2d 286, 289-90 (Okl. 1987) (citation omitted); accord W. Page
Keeton et al., Prosser and Keeton on the Law of Torts § 117, at 864
{5th ed. 1984) ("[I]t must be Qéﬁething that would be objectionable
to the ordinary reasonable péfsbn under the circumstances, and

the hypersensitive individual will not be protected.").
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In the instant case, the entire feature is 10 minutes and 25
seconds in length. The primary actors in the story are the escaped
convicts. Lt. Grimes is featured as a result of his death.
Plaintiffs are in no way the focus or subject matter of the feature
story. The 40 second segment in which Plaintiffs are portrayed on
a telephone call does not purport to be a major representation of
their "character, history, activities, or beliefs", comment ¢ to
Restatement (Second) of Torts § 652E. To the contrary, any
representations of Plaintiffs are limited, and their role in the
story 1s incidental. They apparéntly' are depicted solely to
emphasize the tragedy of Lt. Grimes' death.

This Court cconcludes, thefefore, that a portrayal which is
highly favorable, brief, and entirely incidental to a fictionalized
re-enactment of events which occurred over thirteen years earlier
is not "highly offensive" to a reasonable person as a matter of law
under the totality of the circumstances presented in this case.
Accordingly, Plaintiffs cannot maintain an action for false light
invasion of privacy under applicable Oklahoma law, and Defendants'
motion for summary judgment as to Plaintiffs Kay Grimes and Traci

Grimes is hereby granted.

IT IS SO CRDERED.

This ZZRD day of M_, 1995,

Sven Erik Holmes
-United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PABLO CABRERA,

Plaintiff,

No. 94~C-501mHV//
) ENTERED O DOCKET F I LE D

vs.

Nl Vet Vgl Nl Vgl vt od

DANIEL OWENS, et al.,

Defendants. ) MAH
oarz_ L3 195 MaR 22 1995
Richerd M.
USRS

On February 13, 1995, the Court denied without prejudice
Defendants' motion to dismiss or in the alternative for summary
judgment, and granted Plaintiff twenty days to submit a motion for
leave to amend and a proposed amended complaint. (Doc. #11l.) As
of the date of this order, the Plaintiff has neither filed a motion
for leave to amend nor moved for an extension of time.

_ACCORDINGLY, IT IS HEREBY ORDERED that unless Plaintiff files
a motion for leave to amend and a proposed amended complaint as set
out in the February 13, 1995 order, on or before eleven {(11) days
from the date of entry of this order, the Court will dismiss this

action for lack of prosecution.

SO ORDERED THIS ZZMQ day of /%M , 1995.

0y %

SVER ‘ERIK HOLMES
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DIsTRICT court F ¥ L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MAR 2 - 1995

[ichard M. Lewrence, Court Cletk
(LG, DT oo eT

TEDDY FOWLER,
Petitioner,
vs. No. 95-C-35-RB

CLIFFORD HOPPER,

Nt Nl Vol Y aat St “s? s eup?

Respondent.

Lo T3 7318%

Oon January 11, 1995, Teddy Wayne Fowler, a Tulsa County

pretrial detainee, filed a pre-trial petition for a writ of habeas
corpus, pursuant to 28 U.S.C. § 2241, alleging the denial of his
right to a speedy trial in Tulsa County Case Nos. 94-1955 and 94-
2024." On February 13, 1995, Respondent moved to dismiss for
failure to exhaust state remedies to which the Petitioner has filed
an objection. On March 2, 1995, the Court received a letter from
the Petitioner, requesting the appointment of counsel in the
instant action and informing the Court that on February 21, 1995,
a jury found him guilty in Case Nos. 94-1955 and 94-2024.

Because Petitioner has since been tried, the Court abstains

from exercising jurisdiction over this pre-trial habeas petition.

'brior to this action, Petitioner filed a civil rights action
against District Judge Clifford Hopper for violating his right to
a speedy trial. He alleged that since he refused to plead guilty
on September 7, 1994, Judge Clifford Hopper had postponed his jury
trial on two different occasions and the Public Defender had
refused to visit him at the Tulsa County Jail tec discuss his
defense. Plaintiff sought the dismissal of his larceny charge on
the ground that he had been denied the right to a speedy trial. On
December 13, 1994, this Court dismissed that action without
prejudice to it being refiled as a pre-trial habeas corpus action.

Fowler v. Hopper, 94-C-1068-B.



Petitioner's speedy trial issue can and must be considered first by
the state courts. See Cappg v, Sullivan, 13 F.3d 350, 354 n.2
(10th Cir. 1993) ("‘federal courts should abstain from the exercise
of . . . jurisdiction if the issues raised in the [2241] petition
may be resolved either by trial on the merits in the state court or
by other state procedures . . .'" (quoting Dickerson v. Louisiana,
816 F.2d 229, 226 (5th Cir.), gert. denied, 484 U.S. 956 (1987))}.
If Peti:-ioner desires to pursue his speedy trial issue, he must
raise the issue first on direct appeal as a federal defense to his
conviction before raising it in this court in a habeas petition
pursuant to 28 U.S.C. § 2254. See Braden v. 30th Judicial Circuit
Court, 410 U.S. 484, 488-90 (1973).

ACCORDINGLY IT IS HEREBY ORDERED that:

(1) Respondent's motion to diemiss (doc. #6) is granted;

(2) Petitioner's requeet for appointment of counsel,

submitted in letter form, is denied; and
(3) This habeas corpﬁgzg?tion is ii;:;?sed.without prejudice.

SO ORDERED THIS X2 day of p it , 1995.

!5,¢4a£/k7ézggki22;i%§2:
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THOMAS R. BRETT, Chief Judge
UNITED STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMAENTERED L DOn:

“-J\

oare. PR 2 3 15
-ﬁ-__‘—_*"‘——-—-—.

HOMER H. HUBBARD,
Petitioner,
No. 95-C-64-B

vs.

STEVE HARGETT,
. DISTR/ ICT

Tt N Nagpl Nl St N et Vol Net”

Respondent.

QRDER

At issue before the Court in this habeas corpus action
pursuant to 28 U.S.C. § 2254, is Respondent's motion to dismiss the
petition for failure to exhaust state remedies. The Petitioner
concurs with Respondent's motion.

ACCORDINGLY, IT IS HEREBY ORDERED that Respondent's motion to
dismiss (doc. #3) is granted and this habeas corpus action is
dismissed without prejudice to it being refiled after the
Petitioner has exhausted all, his available state remedies.

SO ORDERED THIS 23 day of f A , 1995.

f%%w%%(

THOMAS R. BRETT, Chief Judge
UNITED STATES DISTRICT COURT
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MAR 23 1995

ard M, Lawrence, Cle
NORTHERN DISTRICT OF Exﬁm
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FOR THE NORTHERN DISTRICT OF OKLAHO

IN THE UNITED STATES DISTRICT COURT
' T L E D

VERNON HALL, MAR 2 T 1508

(ichard M, Lawrence

y
)
Petitioner, ) (18 pIsTains Adv
vs. i" No. 94-C-262-B \//p
ED EVANS, g
Respondent. ;
- MR 23195
This is a proceeding on a pro se petition for a writ of habeas
corpus pursuant to 28 U.S.C. S 2254, Petitioner Vernon Hall,

currently confined in the Oklahoma Department of Corrections,
challenges the judgment and sentence of the Osage County District
Court for Porcible Sodomy, After Former Conviction of a Felony,
Case No. CRF-84-25. The Respondent has filed a Rule 5 Response to
which the Petitioner has replied. For the reasons stated below,
the Court concludes that Petitioner's application for a writ of

habeas corpus should be denied.

I. BACKGROUND
In June 1984, Vernon Hall, Petitioner, was tried jointly with
Marcus Madden for forcible sodomy of Rocky Ostrander, a fellow
inmate at Dick Conner Correctional Center (DCCC). The jury found
both defendants guilty and set punishment at forty years
imprisonment. The Oklahoma Court of Criminal Appeals affirﬁed the
judgement and sentence in Hall's direct appeal on August 25, 1988.

Hall v, State, 762 P.2d 264 (Okla. Crim. App. 1988}.

P

, Cour Clerk
£ -



In the present petition for a writ of habeas corpus, Hall
alleges that the evidence was insufficient to warrant a conviction
because the evidence was totally'uncorroborated. He alleges that
his conviction was based solely on the testimony of the alleged
victim, Rocky Ostrander, who had a long history of mental illness
and .an unstable past with numerous instances of sexual assault and
abuse, and commitment to several mental institutions. - Petitioner
further alleges that he was denied a fair trial through
prosecutorial misconduct, that he was subject to double jeopardy in
violation of his constitutional rights, and that his trial counsel
provided ineffective assistance under the Sixth Amendment.

The trial transcript reveals that in December 1983 and January
1984, Hall, Madden, and Ostrander worked together in the laundry at
DCCC. Ostrander testified that Hall and Madden had wmade sexual
advances toward him about December 24, 1983, and that they pushed
and shoved him around on January 7, 1984. He testified that about
7 a.m. on January 12, 1984, Hall and Madden entered his cell, tore
his underwear off, and sodomized him while a third man kept a
watch. He testified that the three men left about 7:30 a.m. and
that he remained in his cell aii day along except for going to the
laundry to get his clothes around 8:30 a.m. Ostrander did not
report the attacks until the laundry supervisor located him outside
the gym about 6:00 p.m. that evening and inquired about his absence
from work for the past two days. At that time the laundry
supervisor summoned Ostrander to his office to talk. Ostrander had

visited with the laundry supervisor on previous occasions about



being sexually harassed by Hall and Madden in the laundry.
Although Ostrander reported that Hall and Madden had sodomized him,
he did not indicate that the sodomy incident had occurred earlier
that day. As a result no investigation or medical examination was
conducted. Ostrander was pladed in protective custody for the

evening.

IXI. ANALYSIS

As a preliminary matter; ﬁhe Court mﬁst determine whether
Petitioner meets the exhaustion requirements of 28 U.S.C. § 2254 (b)
and (c). 8See Rose v. Lundy, 455 U.S. 509, 510 (1982). Exhaustion
of a federal claim may be accomplished by either (a) showing the
state's appellate court had an opportunity to rule on the same
claim presented in federal court, or (b) that at the time he filed
his federal petition, he had no available means for pursuing a
review of his conviction in state court. White v. Meachum, 838
F.2d 1137, 1138 (10th Cir. 1988); gee also Wallace v. Duckworth,
778 F.2d 1215, 1219 (7th Cir. 1985); Davis v. Wyrick, 766 F.2d
1197, 1204 (8th Cir. 1985), gg';;;, denied, 475 U.S. 1020 (1986).
Respondent concedes, and this Court finds, that the Petitioner
meets the exhaustion requirements under the law.

The Court also finds that an evidentiary hearing is not
necessary as the issues can be resolved on the basis of the record,
gee Townsend v. Sain, 372 U.SQ.293, 318 (1963), overruled in part
by Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992). The granting of such

a hearing is within the discretion of the court, and this Court



finds that a hearing is not necessary. Petitioner's motion for an

evidentiary hearing must therefore be denied.

A. Sufficiency of the Evidence

First Petitioner alleges that there was insufficient evidence
to support his conviction. | In particular he claims that
corroboration of the victimﬁa_ testimony was necessary because
Ostrander's testimony was inconsistent and he had a long history of
mental illness.

While corroboration is not always demanded in nonconsenting
gsex crimes, QOklahoma case law requires corrcboration in lewd
molestation, sodomy, and rape cases then the victim's testimony is
so incredible or has been so thoroughly impeached that a reviewing
court must say that the testimony is clearly unworthy of belief."
Salyer v. State, 761 P.2d 890, 895 (Okla. Crim. App. 1988) (citing
Martin v. State, 747 P.2d 316, 318 (Okla. Crim. App. 1987)
(sodomy) ; Still v. State, 484 P.2d 549, 551 (Okla. Crim. App. 1571)
(lewd molestaﬁion); Beshearg v, State, 738 P.2d 1375, 1377 (Okla.
Crim. App. 1987) (rape)); see @also Hinkle v. State, 771 P.2d 232,
234 (Okla. Crim. App. 1989).

In the instant case, the Oklahoma Court of Criminal Appeals
decided that even if Ostrandér's testimony was inconsistent and
contradictory, that there was sufficient corroborative evidence
from the laundry supervisor to sustain Petitioner's conviction.
The Court of Criminal Appeals stated:

The laundry supervisor related prior instances where
[Ostrander] indicated he had been the target of sexual

4



advances and he could tell that there was a conflict
between [Ostrander] and the defendants by observing them
at work. O0f more importance is the witness'
corrcborating testimony that [(Ostrander] did not go to
work the day of the attack, and an admission by defendant
Hall that he was in € block, the location of
[Ostrander's] cell, the morning of the attack. We think
that the amount of corroboration here is "of such dignity
as to give it weight with the jury upon the gquestion that
the actual crime has been committed, " and is sufficient.
Based on all the evidence presented in the light most
favorable to the State, we find that a rational trier of
fact could find the essential elements of the crime
charged beyond a reasonable doubt.

(Ex. B at 2-3, attached to Respondent's response, doc. #4).

This Court need not address whether Ostrander's testimony was
sufficiently corroborated under Oklahoma state law. Any violation
of the corroboration requirement is a matter of state law not

cognizable in this habeas corpus action. See Harrington v. Nix,

983 F.2d 872, 874 (8th Cir. 1993) (Iowa statute requiring
corroboration of accomplice's testimony did not implicate
constitutional concerns that could be addressed on habeas review);

Garcia v. Powersg, 973 F.2d 684, 685 (8th Cir. 1992) {(any violation

of corroboration requirement is violation of state law and not
cognizable in habeas review). It is well established that in
reviewing a federal habeas petition, this Court is limited to
deciding whether a conviction has violated the Constitution, laws,
or treaties of the United States. Estelle v. McGuire, 502 U.S8. 62,
67 {(1991).

-To the extent that Petitigner challenges the sufficiency of
the evidence at his state trial, the Court will broceed to review
that issue. Sufficiency of.'the evidence for constitutional
purposes is essentially a question of law. As such this Court
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reviews a habeas claim of insufficiency to determine "whether,
after viewing the evidence in the 1light most favorable to the
prosecution, any rational trier of fact could have found the
egsential elements of the crime beyond a reasonable doubt."
Jackson v, Virginia, 443 U.S.'307, 318 (1979). In reviewing a
sufficiency claim, the Court mugt not weigh conflicting evidence or

consider witness c¢redibility. United States v. Davis, 965 F.2d

804, 811 (10th Cir. 1992), cext. denied, 113 S. Ct. 1255 (1993).
Instead the Court must view the evidence in the 1light most
favorable to the prosecution, Jgc¢kson, 443 U.S. at 319, and “accept
the jury's resolution of the evidence as long as it is within the
bounds of reason." Grubbs v. Hannigan, 982 F.2d 1483, 1487 (10th
Cir.1993). Additionally a state court's findings of fact on the
sufficiency issue are entitled to a presumption of correctness
unless challenged by convincing evidence that the factual
determination in the state court was erroneous. 28 U.8.C. §
2254 (d) ; Sumner v. Mata, 455 U.8. 591, 597 (1982).

Although this Court must apply a federal constitutional
standard to ‘determine whether the state presented sufficient
evidence, the Court must look to Oklahoma law for the elements the
state must prove in order to convict the Petitioner of forcible
sodomy. The essential elements of the crime of forcible anal
scdomy are: (1) sexual penetration of the anus, (2) by force or
fear, (3) by threats, and (4) without congent. Okla. Stat. tit.
21, §§ 886-888 (1981) (amended by laws of 1990); Okla. Stat. tit.

21, § 888(B)(3) (1991). See also Kimbro v. State, 857 P.2d 798,




801 (Okla. Crim. App. 1990) (J. Parks concurring) (on the force and
fear element); Salyer v. State, 761 P.2d 890, 894 (Okla. Crim. App.

1988) (on sexual penetration of the anus); Casey v. State, 732 P.2d

885, 888 (Okla. Crim. App. 1987) (on the consent element); Thicks
v. State, 713 P.2d 18 (Oklé. Crim. App. 1986) ({(on sexual
penetration of the anus).

After a thorough review Of_the evidence, the Court concludes
that a reasonable juror could have found the evidence sufficient to
show that Petitioner committed the crime of forcible sodomy. The
case at hand was basically a one-witness case centered on the
testimony of Mr. Ostrander, the victim. - While 'numerous
inconsistencies were presented by Mr. Ostrander and the other
witnesses, the Court notes thaﬁ Ostrander uneqguivocally testified
that on the morning of January 12, 1984, at about 7:00 a.m. the
Petitioner and Madden each sexually penetrated his anus one time by
force, without his consent, and while restraining him on the bed in
his cell. Petitioner further testified that he did not leave his
cell all day long except for picking up his clothing at the laundry
around 8:30 a.m. - The laundry supervisor confirmed Ostrander's
statement that he did not go to work on the day of the attack and
further testified that he had dﬁﬁerved a conflict between Ostrander
and the two defendants, and that Ostrander had been sexually
harassed by the defendants on previous occasions.

The Petitioner argues, ho%@vﬁry that Ostrander's testimony was

inconsistent and conflicted.;ﬂith other evidence presented at



trial.! While this case was replete of inconsistencies by all
witnesses, this Court cannot weigh any of the confliéﬁing.évidence
which the Petitioner raises. ;ﬁxnhpg v. Hannigan, 982 F.2d 1483,
1487 (10th Cir.1993) (citing Upit ed States v. Davis, 965 F.2d 804,
811 (10th Cir. 1992), gert. denied, 113 S. Ct. 1255 (1993)). Nor
can this Court consider the c#ﬁ&ibility of Ostrander as alleged in
Petitioner's brief in support of his petition for a writ of habeas
corpus. Grubbs, 982 F.2d at 1487. It is the province of the
jury to weigh the evidence and judge witness credibility. As noted
above this Court can only viﬁw the evidence in the light most
favorable to the prosecution éﬂd "accept the jury's resolution of
the evidence as long as it is within the bounds of reason." Id.

On the basis of this standard and after reviewing all the
evidence presented at trial, the Court cannot conclude that it was
unreasonable for the jury to find the Petitioner and his
codefendant guilty of forcible sodomy. Accordingly, the Court
concludes that there is subaténtial evidence in the record to

support Petitioner's conviction.

lFor instance he contends that Ostrander's testimony that the
attack occurred around 7:00 a.m. was contradicted by Officer
Fatkin's testimony that the 4 8 of Unit C (where Ostrander's was
residing) were not opened unt 7:38 a.m. He also contends that
Ostrander's testimony that thé. laundry supervisor approached him
and wanted to talk to him wa® contradicted by the supervisor's
testimony that Ostrander was one that wanted to talk to him in
the first place. Similarly, Petitioner states that Ostrander's
statements to the laundry super¥isor--that his cell mate had locked
him out of the cell--was controverted by earlier testimony that all
cell doors had to be unlocked individually.

8



B. Prosecutorial Mi n

- Next the Court addresses_?atitioner's claim of prosecutorial
misconduct during closing argumént. He alleges that the misconduct
occurred when the prosecutor ia@uked societal alarm by asking the
jury to "tack on some time" aﬂd "to deliver a message, and let it
travel." (Tr. at 443.) Petitiéher contends that societal alarm is
improper especially in this case where the evidence was incredibly
weak. The prosecutor's stateméhts at issue are as follows:

I think there is a ¢rime of forcible sodomy, and if
you so find, I think there is evidence that you can find
them guilty of forcible sodomy after former conviction of
a felony, and if you so f£ind, I do not want you to tack
on time because they're black, because they're armed
robbers, because they're ifi the penitentiary, but because
they commltted this crlma, and if you so find, then I
if you so find, that you tack on some time, because Rocky
Ostrander testified when he got down to Granite everybody
knew about the incident  at Conners, so0 there's an
underground system in thé penitentiaries of Oklahoma
where news travels fast, #¢ if you find these defendants
guilty of forcible sodomy after former conviction of a
felony, I want you to déllver a message, and let it
travel --

MR. HALL: Your Hondr, I need to object to that.
That's improper form of argument.

THE COURT: Be Qv@rruled. You're allowed an
exception. -

MR. HALL: May I have an exception?

(Tr. at 442-443.)

In analyzing "whether aﬁ etitioner is entitled to federal
habeas relief for prosecutor 1: misconduct, [a federal habeas
court] must determine whether there was a violation of the criminal
defendant's federal constitutiipnal rights which so infected the
trial with unfairness as to m&&é the resulting conviction a denial

9



of due process." Fero v , 39 F.3d 1462, 1473 (10th Cir.
1994) (citing Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974));

gee also Coleman v. Saffle, 869 F.2d4 1377, 1395 (10th Cir. 1989),
cert . denied, 494 U.S. 1090 (1990). The factors considered in this
due process analysis are: (1) the strength of the state's case;
(2) whether the judge gave curative instructions regarding the
misconduct; and, (3) the probable effect of the conduct on the
Shillinger

jury's deliberative process. -} inson Vv, , 866 rF.2d

1185, 1210 (10th Cir. 1989}, Q@xt, denied, 497 U.S. 1010 (1990).
After carefully reviewing the record in this case, the Court
concludes that the comments of the prosecutors noted above do not
rise to a constitutional violation. 1In any event, in the context
of the entire trial, the Court finds thét the comments asking the
jurors "to tack on so time" and'“deliver a message" do not appear
to be "so prejudicial" that thgy render the trial "fundamentally

unfair."

C. Double Jeopardy

In his third ground for rﬁ@iéf, Petitioner alleges that he has
been subjected to double jeopardy because he was convicted after
being acquitted in an earlier prison disciplinary hearing. The
Oklahoma Court of Criminal Appeals denied this claim, finding that
double jecopardy is not presenﬁ%in an administrative acquittal by
prison officials and a subseqﬁﬂht trial in a court of law, citing
Boyle v. State, 569 P.2d 1026, 1028 (Okla. Crim. App. 1977); Ex

parte Kirk, 252 P.2d 1032, 1034-35 (1953). This Court agrees. Cf.

10



U.S. v. Rising, 867 F.2d 1255, 1259 (10th Cir. 1989)

(radministrative punishment imposed by prison officials does not

render a subsequent judicial‘ proceeding, criminal in nature,

violative of the double jeopaxdy clause") (cited cases omitted).

Accordingly, Petitioner i@ not entitled to habeas relief on

double-jeopardy ground.

D. Effective Assistance of Counsel

ineffective assistance of counsel,

In support of his claim of

Petitioner argues that his counsel did not have enough time to

prepare for trial and to search for witnesses, in particular a Mr.
McCarthers. He also alleges th@t counsel was hampered by the fact

nt were incarcerated at different

that Petitioner and his co—deféﬁf
prisons. |

Under Strickland _ , 466 U.S. 668, 687 (1984), a
habeas petitioner must satisfyjaltwo-part test to establish that

his trial counsel provided ineffective assistance. First, he must

show that his attorney's performance "fell below an objective

standard of reasonableness," j at 688, and second, he must show

that there is a "reasonable pbability" that but for counsel's

error, the outcome would have en different, id. at 694.
After reviewing the enti ecord, the Court is of the opinion
that Petitioner's claim is without merit because Petitioner has
failed to satisfy either parf of the Stricklapnd test. First,
Petitioner has not sustained burden of proving that the conduct

of hig defense counsel fe “below an objective standard of

11



reasonableness. After a thorough review of the trial transcript,
this Court finds that counseal lwas well within the range of
reasonable competency. He vigorously cross-examined and re-cross
examined Ostrander and the other state witnesses.

To the extent that Petitioner argues that the time constraints
rendered counsel's assistance ineffective under the Sixth
Amendment, the Court concludes that Petitioner has not established
prejudice as a result of the iﬁ#dequate time for preparation. See
United States v. Larouche, 896 F.2d 815, 825 (4th Cir. 1990), cert.
denied, 496 U.S. 927 (1994) {(defendant who alleges that trial
counsel's agsistance was ineffec¢tive because of inadequate time to
prepare for trial must identify specific prejudice which results
from lack of time for preparation). In this case, Petitioner has
identified Mr. McCarthers as a possible witness which his attorney
could have interviewed had he been given adequate time. However,
any testimony from Mr. McCarthers with regard to Ostrander's motive
for fabricating a story about being sexually assaulted would not
have changed the result of the_;rial. While Ostrander had escaped
from a penal institution in.&i981, the escape issue had been
resolved by the time he went to DCCC where this incident occurred.

Accordingly, Petitioner is not entitled to habeas relief on

the ground of ineffective aésiﬂtance of counsel.

12



III. CONCLUSION
After carefully reviewing the record in this case, the Court
concludes that the Petitioner has not establiéhed that he is in
custody in violation of the Constitution or laws of the United
States. ACCORDINGLY, IT IS mBY ORDERED that the petition for a

writ of habeas corpus and Petitioner's motion for an evidentiary

hearing (doc. #12) are denied.

v
SO ORDERED THIS 2 3 ~day of MW , 1995.

THOMAS R. BRETT, Chief Judge
UNITED STATES DISTRICT COURT

i3



ILED

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR 272 1995

Richard M. Lawrance, Cle

DOYLE KENT KING, U. S. DISTRICT COUR

) NORTHERN DISTRICT OF OKLAHOMA
Petitioner, )
}
vs. ; No. 92-C-165-E ENTERED 53::4} %)(ﬁxm
RON CHAMPION, et al., ; DATEMAR o e
)

Respondent.

QEDER

Petitioner Doyle Kent King, through counsel, has renewed his
motion seeking dismissal of the issues raised in Grounds Two and
Three of his Petition for Writ of Habeas Corpus, filed February 25,
1992. Petitioner, through eounsel, has also reurged a prior
request for certification o£ the Court's Findings of Fact and
Conclusions of Law and Judgment, filed August 10, 1993. The
initial requests were not opposed by the respondents.

Upon consideration of the wmotion, supporting brief and the
Tenth Circuit's Order of March 3, 1995, the Court finds the motions
should be granted. ACCORDINGL¥, IT IS HEREBY ORDERED that:

(1} Petitioner's renewed motion to dismiss and his motion to
withdraw habeas corpus issues without prejudice and for
order (docs. #13-1,'ﬁ?*1, and #7-2) are granted and the
claims for relief based on Grounds Two and Three are
dismissed without prejudice;

(2) Petitioner's motiom for Rule 54(b) certification of the
Findings of Fact and Conclusions of Law and Judgment

entered August 10, 1993, (doc. #13-2) is granted. The



Court finds the Judgment enﬁered on the Findings of Fact
and Conclusions of Law constitutes a final judgment as to
the BAugust 10, 1593 claim of delay raised by the
Petitioner. In accordance with Rule 54(b), Fed. R. Civ.
P., the Court finds ﬁhere is no reason for delay and that
the prior rulings ﬁf‘the Court expressly directed the

entry of judgment.

d .
SO ORDERED THIS R~ day of "D WHanc b , 1995.

Corvolione o

.3RMES ELLISON, Senior Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKEY

JOSEPH J. GARBER,

paTeMAR 2 3 1

£

Plaintiff,

V. Case No. 93-C-564-BU

DEWEY "BUCK" JOHNSON,
individually and as Sheriff
of Rogers County, Oklahoma;
and the BOARD OF COUNTY

COMMISSIONERS OF ROGERS
COUNTY, OKLAHOMA,

TILED
MAR & 2 1995

Rickard M. Lawrence, Clark
U. S. DISTRICT COURT
NORTHERM DISTRICF OF QKLAHQMA

Defendants.

E

This matter comes before the Court on Plaintiff's Motion for
New Trial and Brief in Support Thereof filed September 6, 1994
(Docket Entry #60) and Defendant's Brief in Opposition to
Plaintiff's Motion for New Trial filed September 21, 1994 (Docket
Entry #64).

on June 18, 1993, Plaintiff Joseph J. Garber {("Garber"}, a
former deputy shefiff of Rogers County, Oklahoma, commenced this
action for money damages against the Defendant Dewey "Buck" Johnson
("Johnson"), individually an& ag Sheriff of Rogers County,
Oklahoma, arising out of the suspension of Plaintiff as a deputy
sheriff on September 24, 1992 and the discharge from that
employment on November 4, 1992, Garber claimed Johnson violated
his rights under the United States Constitution pertaining to the
First Amendment right to free speech and/or association in
connection with his suspension and discharge and that Johnson
wrongfully discharged Garber iﬁ violation of the public policy of

the Constitution of the State of Oklahoma.



On August 19, 1994 after the presentation of evidence and
receiving instructions on the law, a jury found in favor of Garber
on his claims but awarded "zero" damages. Subsequently, on August
26, 1994, a Judgment was entered in this case reflected the jury's
verdict.

Garber now requests that this Court grant him a new trial on
the issue of damages, alleging that the award of no damages is
contrary to the law and evidence presented at trial. In the
alternative, Garber requests a new trial on all matters, including
liability.

A court, in its discretién, is empowered to grant a party a

new trial. Fed. R. Civ. P. 59(a); Community National Life Ins. Co.

v. Parker Square Savings & Loan Ass'm, 406 F.2d 603 (10th Cir.

1969) . A motion for new trial "is generally not regarded with
favor.™" United States v. Perea, 458 F.2d 535, 536 (10th Cir.
1972). A new trial cannot be granted merely because the court or

a different jury would have weighed the evidence differently and

reached a different conclusicn. See, Markovich v. Bell Helicopter

Textron, Inc., 805 F.Supp. 1231, 1235 (E.D. Pa. 1992) aff'd, 977

F.2d 568 {(3rd Cir. 1992). With regard to a damage award in
particular, ". . .absent an award so excessive or inadequate as to
shock the judicial conscience and to raise an irresistible
inference that passion, prejudice, corruption or other improper
cause invaded the trial, the ﬂu:y's determination of the fact is
considered inviolate." Barn§§ v, Smith, 305 F.2d 226, 228 {(10th

Cir. 1962).



Garber urges that the award of no damages is so "shocking" as
to call the verdict into question. This Court disagrees. Ample
evidence was presented to support the a finding by the jury that
Garber was terminated for his;aétivities but suffered no damage as
a result. Further, Garber's suggestion that the jury acted
contrary to the Court's instrugtions is simply without foundation.
The instructions provided to the jury and agreed to by the parties
did not require an award of damages, but rather only mandated such
an award if properly supported by the evidence. Accordingly,
Garber is not entitled to a neﬁ trial on the damage issue.

Alternatively, Garber also requests a new trial on all issues.
Nothing in the record suggests that the Jjury acted with
improvidence or contrary to the evidence and law. Therefore,
Garber's request in this regafd.is also without merit.

IT IS THEREFORE ORDERED THAT the Plaintiff's Motion for New
Trial filed September 6, 1994 fﬁocket Entry #60) is hereby DENIED.

IT IS SO ORDERED this 22— day of March, 1995.

UNITED STATES DISTRICT qﬂﬁgE
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e ENTERED ON DOCKET
IN THE UNITED STATES DISTRICT COURT FOR THY EMAR-2.3 1095

NORTHERN DISTRICT OF OKLAHOMA

IN RE: COOPER MANUFACTURING
CORP., and its Affiliates;
CHALLENGER RIG & MANUFACTURING,
INC.; COOPER OFFSHORE SYSTEMS,
INC.; and COOPER SALES CORP.,

Case No. 84-01061-W
(Chapter 11)

Debtors, Adversary No. 54-0282-W

JON A. BARTON,
Liquidating Trustee,

Plaintiff,

v. Case No. 94-C-901-BU

)
)
)
)
)
)
)
)
)
)
)
)
)
g
THE HOME INDEMNITY COMPANY; )
)
)
)
)
)
)

THE CONTINENTAL INSURANCE ™ r -
COMPANY; HARBOR INSURANCE SR S W E )
COMPANY; and GREENWICH "
INSURANCE COMPANY, MAR 2 o 1955
Defendants. Hmhmd&iLawmnmsz
. NORTRERY ey OISTRCH0F SR
ORDER WITHDRAW THE REFERENCE (7 OF OKLAHOMA

This matter comes before the Court on the Request for
Withdrawal of Reference of Proceeding to the District Court and for
Determination that Proceeding is Non-Core filed by Defendants
Continental Insurance Company and Greenwich Insurance Company oOn
September 23, 1994 (Docket Entfﬁ #1); The Home Indemnity Company's
Request for Withdrawal of Reference of Proceeding to the District
Court and for Determination That Proceeding is Non-Core filed
October 5, 1994 (Docket Entry #4); Plaintiff's Objection to
Defendants' Request filed Octdhhr 24, 1994 (Docket Entry #12); and
Defendants' Replies to Plaintiff's Objection filed November 7 and

9, 1994 (Docket Entry #13 and #14)}.




Plaintiff commenced the underlying adversary proceeding in the
United States Bankruptcy Court for the Northern District of
Oklahoma (the "Bankruptcy Court") on September 12, 1994, alleging
that the Defendants failed to pay pursuant to an insurance contract
and breached their obligation to deal with the Plaintiff in good
faith in the consideration of its insurance claims.' Plaintiff
alleges that prior to the filing of the petition in bankruptcy, the
Debtors were in the business of manufacturing workover rigs.
Numerous claims and lawsuits were filed against the Debtors seeking
to recover for damages allegedly arising from the use of allegedly
defective rigs manufactured Ey the Debtors. Congequently, the
Debtors sought relief under the Bankruptcy Code.

Plaintiff further alleges that the Defendants issued insurance
policles to the Debtors, pre¥§etition which remained in effect
post-petition. These policie$ ﬁ11egedly obligateg the Defendants
to investigate, defend and iﬁdémnify the Debtors with respect to
the aforementioned claims for ﬁﬁe defective rigs. Although Debtors
allegedly abided by the terms'bé'the policies on these claims, the
Defendants have failed to pay on the claims in accordance with
their obligations under the policies.

Defendants now request that this Court withdraw the reference

to the Bankruptcy Court since:

' The bankruptcy Debtors filed a voluntary petition seeking
relief under Chapter 11 of theé United States Bankruptcy Code on
July 13, 1984. By Order entereg December 4, 1985, the Bankruptcy
Court confirmed the Debtorg' plan of reorganization, whereby a
liquidating trust was created. By Order entered January 29, 1986,
Jon Barton was appointed Liquidating Trustee over the trust. It is
in this capacity that the Plaintiff gains the appropriate standing
to initiate this proceeding. See Adversary Complaint filed
September 12, 1954. '




1) the proceeding is non-core and therefore the Bankruptcy
Court 1lacks the requisite jurisdiction to preside over the
adversary action; and

2) Defendants are entitled to a jury trial on the claims at
issue and the Bankruptcy Court lacks the authority to conduct jury

trials.

Core/Non-Core Proceeding

Defendants «llege that th? subject matter at issue in the
adversary proceeding is non-core and therefore the Bankruptcy Court
lacks jurisdiction over the proceeding. Defendants contend that 28
U.S.C. §157(b) (2) (A) provides that among the items considered core
proceedings are matters concerning the administration of the
estate, which Plaintiff asserta.as the basis for jurisdiction in
this case. Since a plan of rebrganization was confirmed in this
case, Defendants argue that the bankruptcy estate has ceased to
exist and therefore estate administration can no longer be the

basis for jurisdiction, citing In re Transamerican Natural Gas

Corp., 127 Bankr. 800 (Bankr, 8.D. Tx. 1991).

Although the bankruptcy éstate established with the filing of
the petition may no longer exist, a bankruptcy debtor can, in
essence, preserve the actiéns arising from the estate's
administration through a confirmed plan of reorganization by
designating the action in the plan and provide for the appointment
of a representative of the eSﬁéte. See 11 U.S.C. §1123(b) (3) (B).
Since the Defendants have failed to challenge the Plaintiff's
standing or the propriety of'ﬁﬁe preservation of the action in

either the request to withdraw the reference or the pending motions



to dismiss, this Court must eonclude that the present adversary
action is properly maintained{'

Further, Plaintiff's reliance upon the Transamerican case is
misplaced. In that case, the alleged claim did not arise until
post-confirmation of a plan of feorganization and therefore had no
relation to the pme—confirmation bankruptcy estate whatsoever.
Such is not the case in the Plaintiff's action. The claims arose
prior to confirmation and indeed the Plaintiff alleges was one of
the factors for the filing of the bankruptcy from the outset. As
a result, this Court finds thaﬁ fhe pending action has sufficient
relationship to a matter conéerning' the administration of the

bankruptcy estate to be considered core for jurisdictional

purposes. See, In re Baltimore Motor Coach Co., 103 Bankr. 103

(Bankr. D. Md. 1989).
Right to Jury Trial

Defendants assert that they are entitled to a jury trial on
the claims against them and since the Bankruptcy Court is not
empowered to conduct such trials, withdrawal of the reference is
appropriate. Plaintiff does th challenge Defendants' right to a
jury trial, but instead enco@rages this Court to refrain from
withdrawing the reference until:such time as the matter is ready
for trial. The purpose foii £he delay would be to allow the
Bankruptcy Court to handle ali”preliminary matters to permit the
Bankruptcy Court to exercié@?iits "knowledge and expertise in

dealing with the bankruptcy aﬁﬁécts of the case. L ne

2 See, Plaintiff's Obja¢tion to Defendants' Request for
Withdrawal of Reference filed October 24, 1994 at p. 10, citing
Barlow & Peek, Inc. v. Manke Tryck Lines, Inc., 163 Bankr. 177, 179




Plaintiff cites cases wherein the District Court permitted the
" Bankruptcy Court to consider ‘all pre-trial matters short of the
jury trial and submit proposed findings of fact and conclusions of

law on dispositive matters. See, Barlow & Peek, supra; In re Nady,

138 Bankr. 608 (Bankr. D. Nev;.1992). Since the subject matter of
the pending adversary proceeding is in the nature of a breach of an
insurance contract and bad faith non-payment of an insurance claim,
the application of the facts of the underlying bankruptcy and of
bankruptcy law is minimal. Accordingly, no justification exists to
forestall withdrawal of the reference when eventually it is clear
that withdrawal will be neces#ary for the conducting of a jury
trial.® As a result, Defendants‘ request to withdraw the reference
tor the purpose of conducting é jury trial shall be granted.

IT IS THEREFORE ORDERED ":rHAT the Request for Withdrawal of
Reference of Proceeding to the District Court and for Determination
that Proceeding 1is Non~Core;.filed_ by Defendants Continental
Insurance Company and Greenwich:Insurance Company on September 23,
1994 (Docket Entry #1) and Theiﬁome Indemnity Company's Request for
Withdrawal of Reference of Proqgeding to the District Court and for
Determination That Proceedingfis Non-Core filed October 5, 1994

(Docket Entry #4) are hereby GRANTED.

(Bankr. D. Nev. 1993).

3 It is well-settled law that the Bankruptcy Court lacks the

requisite authority to conduct jury trials. In re Kaiser Steel
Corp., 911 F.2d 380 (10th Cix. '1990). This Court is aware of the

Bankruptcy Reform Act of 1994 which provides for the bankruptcy
court to conduct jury trials urnder certain limited conditions and
circumstances. However, this law was not in effect at the time of
the filing of the Debtors' bankruptcy case and therefore is
inapplicable to the instant case.



~
IT IS SO ORDERED this ;LEE day of March, 1995.

- MG &2
MICHAEL BURRAGE )

UNITED STATES DISTRI JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
PEDDINGHAUS CORPORATION
Plaintiff,

vs.

No. 95—C‘FE—I L E D:

MAR 2 1905 )

ﬂlchard M. Lawrence, Clarle
U. S. DISTRICT COURT
NGRTHERN DISTRICT OF OKLAHOMA

WILLIAM H. NOBLE d/b/a
BUILDERS STEEL COMPANY

bDefendant.

Now before the court is Defendant's Motion to Dismiss for
Plaintiff's failure to time1y  serve. Plaintiff commenced this
action by filing its Complaint in the Circuit Court of the Twenty-
First Judicial Circuit, Kankakée County, State of Illinois on May
1, 1994. Defendant timely filéﬁfits Notice of Removal to the United
States District Court for the Central District of Illinois.
Defendant also filed its Motiéh;to Dismiss for lack of in personam
jurisdiction, insufficiency of service of process and lack of
venue. On Octcber 13, 1994,. U.S. Magistrate Judge Robert J.
Kauffman of the Central District of Illinois, entered his Report
and Recommendation, recommendiﬁg that the case be transferred to
the United States District Cgurt for the Northern District of
Oklahoma. The Report and Rééﬂﬁmendation also stated plaintiffs
should re-serve the defendant, based on the unrefuted affidavit of

the defendant that service was improper because a summons had not



accompanied the petition.!

On January 12, 1995, the Report and Recommendation cof the
Magistrate Judge was accepted by Harold A. Baker, Senior United
States District Judge for the Central District of Illinois. Notice
of the case being transferred ﬁo.this court was received on January
23, 1995. On February 21, 1995, Defendant filed this Motion to
Dismiss for failure of Plaintiff to timely serve. As of this date,
Plaintiff has failed to respond to Defendant's motion.

Local Rule 7.1(c) of the United States District Court for the
Northern District of Oklahoma states:

Response briefs shall be filed within fifteen
(15) days after the filing of the motion.
Failure to timely respond will authorize the
court, in its discretion, to deem the matter
confessed, and enter the relief requested.

Defendant, in his motion to6 dismiss, alleges that since more
than 120 days have passed since Plaintiff filed its complaint in
this action and furthermore that more than 120 days have passed
since the Magistrate Judge has entered his Report and
Recommendation advising that Plaintiff re-serve the Defendant, this
court, in its discretion, should dismiss this action pursuant to
Rule 4(m) of the Federal Rules of Civil Procedure.

Rule 4(m) states in part:

If service of the summons and complaint is not
made upon the defendant within 120 days after
the filing of the c¢cotmplaint, the court upon

motion or on its own initiative after notice
to the plaintiff, ghall dismiss the action

IThe transferring court héed not have personal jurisdiction
over the defendant to order such a transfer. Cote v. Wadel, 796
F.2d 981, 985 (7th Cir.1986).



without prejudice as to that defendant or
direct that service be effected within a
specific time; provided that if the plaintiff
shows good cause for the failure, the court
shall extend the time for service for an
appropriate period.

Plaintiff has not shown this court any reason for its failure
to properly serve Defendant, much less a good cause for its
failure, by failing to respond to Defendant's motion.

It is the order of the court that the motion of the defendant

to Dismiss is hereby GRANTED. This action is dismissed without

prejudice.

ORDERED this ;2b day of March, 1995.

7

TERRY #Z. K
UNITED STHfES DISTRICT JUDGE




FILED

IN THE UNITED STATES DISTRICT COURT FOR THE MAR 2 1 1995
NORTHERN DISTRICT OF OKLAHOMA 4

CLARE DAVIDSON SCHACHTER, &as
Personal Representative of the
Estate of BARBARA JEAN DAVIDESON,
Deceased, and CLARE DAVIDSCN
SCHACHTER, Individually, for
and on behalf of Clare Davidson
Schachter, Jack Davidson, and
Jill Davidson Rooney, as
surviving children of BARBARA
JEAN DAVIDSON, Deceased,

Plaintiff,
vs.

PACIFICARE OF OKLAHOMA, INC.,
an Oklahoma corporation, and
RAYBURNE W. GOCEN, M.D.,
Individually, and THE WHEELING
MEDICAL GROUP, an Oklahoma
Corporation, {(now known as
WHEELING/OMNI, INC.),

Defendants.

B T S L g I N J0 W N A e S

Richard M. Lawrence, Court Otk

u.s. DISTRICT COURT
FIL
SESASNOUST

X
JAN'2.1 1995

Richard M. Lawrsnce. Clark
/US. DISTRICT COURT
ENTERED ON DOCKET

DATEARL A
Case No. 94-C-203-BU 1

s

ORDER

This matter comes befcre the Court upon Defendant PacifiCare
of Oklahoma, Inc.'s Motion =2 Stay Remand and Amend Order Pursuant
to 28 U.S.C. § 1292 (b) (Docket No. 74). Plaintiff has responded to
the motion and Defendant has replied thereto. Because the Court
finds that an interlocutory appeal from the Court's Order of March
15, 1995 granting in part and denying in part Defendant's summary
judgment motion would not materially advance the ultimate
termination of this litigation and that a stay of the remand to the
state court would be prejudicial to Plaintiff, the Court hereby
DENIES Defendant's Motion.

£ '
ENTERED this _Z[ day of March, 1995.

MICHAEL BURRAGE
UNITED STATES DISTRICT



I N P
IN THE UNITED STATES DISTRICT COURT FOR THE o L
NORTHERN DISTRICT OF OKLAHOMA O

Dicherd K. Lawrence, Cf

BRIAN STANBERRY, ) . O DISTRICT COURIF
) ERTER AT 0 R AR
Plaintiff, )
)
\Z ) Case No. 94-C-99-B /
)
L.L. YOUNG and the ATTORNEY )
GENERAL OF THE STATE OF OKLAHOMA, )
)
Defendants. . > ENTERED ON DO{:‘-E”ET
ORDER DATE Ni;\rﬂ 2 ¢ el

The court has for consideration the Report and Recommendation of the Magistrate
Judge filed February 10, 1995, in which the Magistrate Judge recommended that the
Petitioner’s Petition for a Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2254 (Docket
#1) be dismissed for failure to exhaust state remedies. No exceptions or objections have
been filed and the time for filing such exceptions or objections has expired.

After careful consideration of the record and the issues, the court has concluded that
the Report and Recommendation of the Magistrate Judge should be and hereby is affirmed.

[T IS THEREFORE ORDERED that the Petitioner's Petition for a Writ of Habeas
Corpus Pursuant to 28 U.S.C. § 2254 (Docket #1) is dismissed for failure to exhaust state

remedies.

o
Dated this ==/ day of )74@ . , 1995,

| TFIOMAS R. BRETT
S:stanb.or ~ UNITED STATES DISTRICT JUDGE

*Docket numbers" refer to numerical designations assigned sequentially 10 each pleading, motion, order, or other filing and are
included for purposes of record keeping only. "Docket numbers” have no independent legal significance and are to be used in
conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of Oklahoma.



IN THE UNITED STATES DISTRICT COURT 'L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA &MU

NELSON BROWN,
Plaintiff,

vs.

Case No. 94-C-121-B /

ENTERED ON DOCKET
g 2 2 150

RON CHAMPION, et al.,

Defendants.

Vgt gt Vgt Niagt? Spt S gt Npgit® Vit

DATE

JUDGMENT
In accord with the Order filed this date sustaining the
Defendants' Motion for Summary Judgment, the Court hereby enters
judgment in favor of the Defendant, Ron Champion, et al., and
against the Plaintiff, Nelson Brown. Plaintiff shall take nothing
of his claim. Each party is ;g/pay its respective attorney's fees.
Dated, this _ A/ day of March, 1995.

zccadké%%é%%%(

THOMAS R. BRET
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA i

Rion. ©0
" Sy,
NELSON BROWN, Ricyce

Plaintiff,
vS. Case No. 94-C-121-B d//

RON CHAMPION, et al.,

Defendants. ENTEF‘-EQ Gl D(}CKET'

a7 0 108

DATE e e
ORDER

Before the Court for c¢onsideration is the Report and
Recommendation of United States Magistrate Judge regarding
Respondents' Summary Judgment Motion (Docket #14) and Respondents'
Objection to the Report and Recommendation (Docket #16). The Court
also considers Petitioner's motion for punitive or compensatory

damages (Docket #15) and request for a jury trial (Docket #17).
Brown is an inmate at Dick Conner Correctional Center who was
punished by prison officials for allegedly telling a fellow inmate,
"T'11 take care of you after count."” Browﬁ was found guilty of
misconduct after a June 10, 1993, disciplinary hearing and given 10
days of disciplinary segregation. As part of his punishment, Brown
was reduced from Class IV status’ to Class I status.?

Brown filed an administrative appeal of the punishment on June

15, 1993. On June 28, 1993, the Warden expunged the misconduct

'class IV inmates can accrue 44 "earned credits" per month.
See 57 0.S. § 138(D).

’class I prisoners receive no earned credits.



charge because prison officials had exceeded the time for
responding to appeals (Exhibit H to Defendants' Motion for Summary
Judgment). As a result of the expungement, Brown was assigned to
Class ITI level on July 1, 1993.% Brown was returned to Class IV
level on August 1, 1993.

Oon February 11, 1994, Brown filed this case, alleging that
prison officials improperly demoted him from Class IV status. He
also claims that prison officials illegally arrested him, and that
prison officials violated his eighth amendment rights by inflicting
cruel and unusual punishment. The Magistrate Judge decided to
treat Brown's Complaint as a Petition for Writ for Habeas Corpus to
the extent that Brown requests restoration of 60 credit days, and
as a § 1983 claim to the extent that he seeks $300,000 in monetary
damages. The Magistrate Judga'recommends that Brown be restored 53
credit days, those days that he would have earned had he remained
at Class IV status.’ The Magistrate Judge reasons that Brown was
denied due process because expungement of the misconduct charge on

procedural grounds, while leaving "the ‘punishment', eg, the loss

of Brown's earned credits," was "tantamount to the Warden reversing

the disciplinary sanction for lack of evidence." (See the Report

and Recommendation of the U.S. Magistrate Judge, p. 7).

3class II prisoners earn 22 credits per month.

“The Magistrate Judge correctly calculates that, had Brown
continued to hold Class IV status, he would have received a total
of 88 credits in June and July, 1994. Instead, the reduction in
class due to the disciplinary action left him with 13 days in June
and 22 days in July--a total of 53 fewer credits than he would have
earned at Class IV.



The first issue is whether Brown's Complaint was properly
converted into a habeas corpus petition by the Magistrate Judge.

The Court concludes that the Magistrate Judge was correct in doing

so. See Preiser v. Rodriguegz, 411 U.S. 475, 93 S.ct. 1827, 36
L.Ed.2d 439% (1973) ("When a ﬁﬁate prisoner is challenging the ...
duration of his physical impriaonment, and the relief he seeks is
a determination that he is entitled to ... a speedier release from
that imprisonment, his sole federal remedy is a writ of habeas
corpus."). Habeas corpus is the proper remedy for the withholding

of time credits if it affects the length of confinement, as is the

case here. Gregory v. Wyse, 512 F.2d 378, 381 (10th Cir. 1975).
The next question is whether Brown is required to exhaust his

5

state remedies before filing this action. A petitioner is not

required to exhaust when there are no available state remedies. See

28 U.S.C. § 2254, Defendantﬁ argue that Brown has two potential
state-law remedies that he has not exhausted: writs of mandamus
and habeas corpus. (Defendants' Objection, p. 3).

The Court disagrees. The Tenth Circuit has held that the
state of Oklahoma does not provide a state remedy to challenge the
calculation of earned credits. Wallace v. Cody, 951 F.24 1170,
1172 (10th Cir. 1991). The Oklahoma Court of Criminal Appeals held

that mandamus will not issue unless a petitioner can show (1) a

The Magistrate Judge held that the Defendants had waived any
exhaustion claim by not raising it in their brief. However, since
the exhaustion issue arose only when the Complaint was converted
into a habeas corpus petition by the Magistrate Judge, the Court
does consider the Defendants' exhaustion argument, made in their
Objection to the Magistrate Judge's Report and Recommendation.

3



clear legal right; (2) the respondent's refusal to perform a plain
legal duty not involving the exercise of discretion; and (3) the
adequacy of mandamus and the inadequacy of other relief. Canady V.
Reynolds, 880 P.2d 391, 396 (Okla. Crim. App. 1994). The Canady
court held that the second prong of this test is not met in cases
concerning calculation of earned credits. "[T]he actual granting
or revoking of credits must of necessity involve some discretion;

eg, determining how many and what type of infractions result in a

change of status which could atfect the number of credits earned."
Id, at 397. Instead, the Capnady court held, a petitioner's state-
law remedy in earned credits cases is a writ of habeas corpus.

In this case, however, a state writ of habeas corpus is
unavailable to Brown at this time. In state habeas corpus cases,
the petitioner must demonstrate, as a prerequisite, that he would
be entitled to immediate release if a writ were granted. Mahler v.
State of Oklahoma, 783 P.2d 973 (Okla. Crim. App. 1989). Brown
began serving a 20-year sentence on December 18, 1991. In their
supplemental brief filed December 15, 1994 (Docket #19),
Respondents acknowledge that Brown will not be entitled to
immediate release should he receive the time credits he seeks here.
Therefore, he is unable to obtain relief via a state habeas corpus
petition.®

Because state petitions of mandamus and habeas corpus are

However, there is no such "immediate release" requirement
before a federal habeas corpus writ can issue.



unavailable to Brown in this case, the Court holds that requiring
exhaustion of remedies would be futile. Therefore, the Court will
consider Brown's habeas corpus claim.

The parties do not dispute that Brown still retains all the
good-time credits earned prior to the misconduct at issue in this
case. Moreover, Brown has not sued for restitution of any of gcod-
time credits previously earned. Rather, Brown's real complaint is
that he was unable to cohtinue to accumulate good-time credits at
the rate of 44 credits per month from June 10 through July 31,
1993, because prison officials reduced his class status from a IV
to a I. Prison policy states,; however, that every prisoner placed
in disciplinary segregation will be reclassified to Class I
status.’

In Wolff v. McDonnell, 418 U.S. 539, 556-«57 (1974), the U.S.
Supreme Court held that the Due Process Clause alone does not
create a liberty interest in good-time credits. The Wolff court
recognized, however, that once a state creates a right to good-time
credits, the Due Process Clause protects this right from being
arbitrarily abrogated. Id., at 557. The principal issue in this
case is, therefore, whether Oklahoma law creates a right or
justifiable expectation to good-time credits unearned due to
disciplinary segregation.

To establish a liberty interest deriving from state law, a

‘DoC Policy OP-060213, S8ection II(A)(7), mandates that every
prisoner placed in disciplinary segregation will be reclassified to
Class I. See Defendant's Supplement to the Record, filed March 9,

1995, at pp. 2-3.



prisoner must show

‘that particularized standards or criteria guide the
State's decision makers.' If the decision maker is ‘not
required to base its decisions on objective and defined
criteria, ' but instead ‘can deny the requested relief for
any constitutionally permissible reason or for no reason
at all,’? . . . the State has not created a
constitutionally protected liberty interest.

Olim v. Wakinekona, 461 U.S. 238, 249 (1983) (citations omitted).

Brown alleges no law or facts that suggest the basis for any
reasonable expectation on his ﬁhrt of a right to unearned good-time
credits. Nor has the Court found any. On the contrary, DOC Policy
OP-060211 specifically providas that credits unearned due to
disciplinary service or losg of Jjob will not be subject to
restoration.® Accordingly, .ﬁhe Court concludes that the DOC
procedure in effect at the time of the misconduct at issue does not
contain any mandatory languagh or specific directive that if a
misconduct is overturned, an inmate shall be entitled to goocd-time

9

credits unearned as a result of the disciplinary action.” Because

8section IV.C. of the policy states that "[a]fter July 11,
1984, if a misconduct which had resulted in the loss of annaicredlt
was reversed and expunged, only earned credit which had been taken
as the result of the misconduct may be restored. Credit unearned
due to disciplinary service or loss of job will not be subject to
restoration" [emphasis added]. See Defendant's Supplement to the
Record, filed March 9, 1995, at pp. 30-31.

%Brown alleges that Respondents have provided to the Court
policies that were not in effect at the time this case was filed.
As support for this contention, he provides Addendum-02 in his
Supplemental Response filed March 15, 1995. However, the Court
notes this Addendum is irrelevent for two reasons: it deals only
with earned credits instead ©f the right to earn future credits,
and it deals only with exceptitins to the policy that assignment to
a class level will be effeativa the first day of the following
month.




no statute or DOC policy created a liberty interest in unearned
credits, Respondents did not, as a matter of law, violate Brown's
due process rights in declining to restore his unearned credits.
Brown's request for habeas corpus relief must therefore be denied.

The Court now turns te Brown's civil rights claims. In
addition to restoration of his unearned good-time credits, Brown
seeks compensatory and punitive damages from the Defendants, in
their individual capacities, for violation of his eighth and
fourteenth amendment rights pursuant to 42 U.s.C. § 1983.' Brown
also seeks damages for the "warrantless arrest . . . on 6/4/93 when

R/O caused incident report to be filed." (S¢e Complaint, Doc. #1).

At the outset, the Court notes that, although Brown alleges
violations of his eighth amendment rights, he has set forth no
factual allegations which, in the Court's view, establish an eighth

amendment claim under the Cruel and Unusual Punishment Clause. See

Farmer V. Brennan, 114 S.ct. 1970, 1977 (1994). As Brown's
contentions under the Eighth Amendment lack any merit, the Court
must analyze his remaining clq;ms under the Fourteenth Amendnent.
When an inmate has sééﬁad a punitive sentence after a
disciplinary hearing, as Brown has done in this case, prison
officials must respond in damages (absent the successful

interposition of a qualified immunity defense) if they have

’Because state officers in their official capacity are not
"persons" subject to suit under section 1983, Brown's claim for
money damages against the Defendants in their official capacity
must fail and the Report of the Magistrate Judge is sustained in
this respect.



deprived the inmate of his procedural due process rights at the
disciplinary hearing. Walker v, Bates, 23 F.3d 652, 658-59 (2nd

cir. 1994), petition for cen. filed, 63 U.S.L.W. 3092 (U.S. Jul. 25, 1994).

The primary issue is, therefore, whether Defendants deprived Brown
of his due process rights during the prison disciplinary hearing.

A court's review of a prison disciplinary hearing, even when
it results in a loss of good-time credits and administrative
segregation, is quite limited. The minimum due process
requirements for prison disciplinary hearings are: (1) written
notice of the charges brought ggainst the inmate at least twenty-
four hours before the hearing; (2) the opportunity to call
witnesses and present evidence at the hearing; and (3) a written
statement by the fact-finder as to the evidence relied upon and the
reason for any action taken. Jd, Once an inmate receives this due
process, the Supreme Court has instructed in Superintendent v.

Hill, 472 U.S. 445, 454-55 (1985), that the findings of the prison

disciplinary board need only be supported by "some evidence in the

record."™

Brown does not dispute at he was provided the initial due

process required by Wolff prior to serving his ten days in punitive

1"

segregation. Accordingly, the Court concludes that Defendants

N¢f. walker, 23 F.3d at 658-59 (inmate who had commenced
serving his punitive sentenge stated a claim for due process
violation by contending that hearing officer had denied his request
for witnesses without a finding that their testimony would be
immaterial or redundant or that institutional safety or
correctional goals would be jampardized by their presence); Traylor
v. Denton, 39 F.3d 1193, (10th Cir. 1994) (unpublished opinion)
(inference that disciplinary officer was biased against the inmate



did not deprive Brown of any constitutionally protected procedural
rights at the disciplinary hearing and the fact that his misconduct
was expunged, on procedural grounds, does not suffice to establish
a due process viclation. |

Even if Brown had challenged the findings of the disciplinary
officer, the Court concludes that there was sufficient evidence to
support the conclusion of the disciplinary officer that Brown was
guilty of "Menacing Threats.qx Bodily Harm of Death to Anotuer
Person." Although the disciplinary action was based solely on the
statement of Stephanie White, Brown's case manager, '’ the "some
evidence" standard does not require proof with certainty, proof
beyond a reasonable doubt, or aﬁen proof by a preponderance of the

evidence. Hill, 472 U.S. at 455-56. The only precof required is

"any evidence in the recordﬁthat could support the conclusion
reached by the disciplinary board."™ Id.

Accordingly, Defendants #ra entitled to judgment as a matter
“of law on Plaintiff's fourteenth amendment claims under 42 U.S.C.

§ 1983. Because the Court finds, as a matter of law, that

Defendants did not violate Br 's civil rights, Brown's motion for
punitive or compensatory damﬁﬁna (Docket #15) is denied.

The Court hereby adopts and affirms the Report and

before the disciplinary heatdng began raised genuine issues of

material fact as to violation of his due process rights, although

the inmate's discipline was réversed on administrative appeal after
the inmate already had served his disciplinary segregation).

2yhite testified at the disciplinary hearing that she observed
Brown “"make a confrontative posture" toward inmate Hood and "state
in a hostile tone of voice: I'l1 take care of you after count."

. 9



Recommendation of the U.S. Maq:i.atrate Judge that summary judgment

be granted in favor of Deféndants as to Brown's civil rights

claims. As to the petition writ of habeas corpus, the Court
hereby sustains Defendants_f:':'g_l: objection to the Report and
Recommendation. Further, the . urt finds that summary judgment in
favor of Defendants should and is hereby granted on Brown's
habeas corpus claim. This Or¢ renders moot Brown's second motion
for a jury trial (Docket #17);

IT IS SO ORDERED THIS DAY OF MARCH, 19955.

/ ,
o i a i A5 AN,

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

_  10



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR 2 1 199

Richard M. Lawrance,
U.S. DISTRICT ¢OU

Case No. 94-C-733-B /

ENTERED ON DOCKET
DAT[—T__@E__Z_Z‘J%

MELTON PIETROWSKI,
Plaintiff,
vs.

RON CHAMPICN, et al.,

R S e R e

Defendants.

JUPGMENT
In accord with the Order filed this date sustaining the

Defendants' Motion for Summary Judgment, the Court hereby enters
judgment in favor of the Defendant, Ron Champion, et al., and
against the Plaintiff, Melton Pietrowski. Plaintiff shall take
nothing of his claim. Each party is to pay its respective

=/,

day of March, 1995.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

attorney's fees.

Dated, this

Clerk
RT



IN THE UNITED STATES DISTRICT COURT F I L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MAR 2 1 1oy (I

Richard M. Lawre
U DIBTRICT boumy o

Case No. 94-Cw733—BH////

MELTON PIETROWSKI,
Plaintiff,
vs.

RON CHAMPION, et al.,

Defendants.

QRDER

Before the Court for congéideration are a Motion for Summary
Judgment (Docket #4) filed by ﬁufendants Ron Champion, et al., and
a Cross-Motion for Summary Ju&ﬁmant (Docket #8) filed by Plaintiff
Melton Pietrowski.

Pietrowski, an inmate aﬁfﬁhe Dick Conner Correctional Center
("bcce"), alleges that his ﬁhirteenth and fourteenth amendment
rights were violated because the Defendants forced him to work in
the DCCC kitchen from September 13 to November 30, 1993.' He also
alleges that his first, thirtﬁﬁhth and fourteenth amendment rights

were violated because DCCC officials deprived him of access to the

law library, and forced him to work in the DCCC kitchen during the

hours in which the law library was open. This, Pietrowski alleges,

rendered him unable to prepa for his parole revocation hearing.

'During this time, Pieétrowski was incarcerated at DCCC
awaiting an executive parole revocation hearing. A hearing held on
July 23, 1993, found probable cause to detain Pietrowski pending
the parole revocation hearing.



He also alleges a-violation of his fourth and fourteenth amendment
rights because Defendants invaded his privacy and defamed him.
Pietrowski contends that he wﬁ# still on parole while awaiting the
revocation hearing; therefﬁxn, he was entitled to the rights

afforded a pretrial detainee.,

I. STATEMENT OF UNDISPUTED FACTS

1. Pietrowski was convicted of Murder in 1970 and sentenced to
life in prison (Report, Attaaﬁment A).

2. Pietrowski was paﬁbled on July 29, 1988 (Report,
Attachments A and C).

3. On July 23, 1993, Piﬁtrowski received a probable cause
hearing after it was alleged that he had violated the following
conditions of his parole: (1) failure to immediately report any
new arrests to his parole ofgicer; (2) violating state law by
being charged with Feloniously Pointing a Firearm and Driving Under
the Influence; and (3) failing to refrain from the possession or
use of firearms (Report, Attachment C).

4. The Hearing Officer found that there was probable cause to
believe that Pietrowski had viglated the conditions of his parole,

and an executive hearing was id.

5. Pietrowski was returﬁéﬂ to prison on August 26, 1993, at
the Lexington Assessment and Eﬁbeption Center (Report, Attachments
A and B). o

6. On September 9, 1993£i§ietrowski was transferred to DCCC

(Report, Attachment A).



7. On November 4, 1993, Piletrowski received an Executive
Parole Revocation Hearing, dQuring which evidence was presented
that: (1) Pietrowski had been arrested on May 19, 1993, but had
not reported the arrest until May 31, 1993, (2) Pietrowski was
arrested on May 19, 1993, for Priving Under the Influence, and was
arrested on July 9, 1993, for Feloniously Pointing a Firearm?
(Report, Attachment C).

8. Based on the evidence presented at the Executive Parole
Revocation Hearing, the Hearing Officer held that Pietrowski had
violated the conditions of hiu parole and recommended that his
parole be revoked. Id.

9, Pietrowski's parole was revoked by the Governor of Oklahoma

on December 23, 1993 (Report, Attachment D).

II. STANDARD OF REVIEW
Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that
the moving party is entitled to Jjudgment as a matter of law."
Celotex Corp. v. Catrett, 47?“%;8. 317, 322-23 (1986); Anderson V.
Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); Windon Third 0il &

Gas v. FDIC, 805 F.2d 342 (10th Cir. 1986). 1In Celotex, the court
stated:

The plain languaga of Rule 56 (c) mandates the
entry of summary juﬂﬂment after adequate time
for discovery and uy&n motion, against a party
who fails to make a showing sufficient to

%This charge later was amended to Assault with a Deadly
Weapon. .



establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial.
477 U.S. at 317 (1986). To survive a motion for summary judgment,
nonmovant "must establish that there is a genuine issue of material

facts..." Nonmovant "must do more than simply show that there is

some metaphysical doubt as to_the material facts." Matsushita v.
Zenith, 475 U.S. 574, 585 (1986). The evidence and inferences
therefrom must be viewed in a light most favorable to the nonmoving
party. Conaway v. Smith, 853 F.2d 789, 792 n. 4 (10th Cir. 1988).
Unless the Defendants can demonstrate their entitlement beyond a
reasonable doubt, summary judgment must be denied. Norton v.
Liddel, 620 F.2d 1375, 1381 (10th Cir. 1980).
The Tenth Circuit Court of Appeals stated:

Summary judgment is appropriate if "there is
no genuine issue as to any material fact and

. the moving party is entitled to a
judgment as a matter of law." . . . Factual
disputes about immaterial matters are
irrelevant to a summary judgment determination
. - . We view the evidence in a light most
favorable to the nommovant; however, it is not
enough that the —mnonmovant's evidence be
"merely colorable®™ or anything short of
"significantly probative."

* * *

A movant is not reguired to provide evidence
negating an opponent's claim . . . [r]ather,
the burden is on the nonmovant, who "must
present affirmative evidence in order to
defeat a properly supported motion for summary
judgment." . . . After the nonmovant has had a
full opportunity to conduct discovery, this
burden falls on the nonmovant even though the
evidence probably Is in possession of the
movant. (Citations omitted.)



Committee for the First Amendment v. Campbell, 962 F.2d 1517, 1521

(10th Cir. 1992).

III. LEGAL ANALYSIS
A. The Martinez Report
When a pro se plaintiff_is a prisoner, a court-authorized
"Martinez Report" (Report) prepared by prison officials may be
necessary to aid the Court in determining possible legal bases for

relief for unartfully drawn pfo se complaints. See Hall v. Bellmon,

935 F.2d 1106, 1109 (10th Cir. 1991). In considering summary
judgment motions, the Court may treat the Martinez Report as an
affidavit, but may not accept the factual findings of the report if
the plaintiff has presented conflicting evidence. 1Id. at 1111.
The Court also must construe p;@intiff's pro se pleadings liberally
for purposes of summary judgmeént. Haines v. Kerner, 404 U.S. 519,

520 (1972).

B. Involuntary Servitude

The Court first addressﬁi'Pietrowski's claim of involuntary
servitude in violation of the thirteenth and fourteenth amendments.
He claims he was forced to work in the DCCC kitchen from September

13 to November 30, 1993.3 He provided a bill to the Warden for his

ipcce policy, implemented on September 10, 1993, requires all
new prisoners with medical clearance to work for 60 days in the
DCccC kitchen, in order to Xkeep the kitchen adequately staffed
(Attachment E to the Report). Purther, the Court notes that "[j]ob
assignments are matters peculiérly within the discretion of prison
officials." Coyle v. Hughs, 436 F.Supp. 591, 593 (W.D.Okla. 1977).

S



services, charging $10 per hour for his work in the kitchen. He
now seeks that amount as damages.

The thirteenth amendment's restriction on involuntary
servitude does not apply to prisoners. Ruark v. Solano, 928 F.2d
947 (10th Cir. 1991). Therefore, Pietrowski's claim that his
thirteenth amendment rights were violated must fail. Further, an
inmate's right to wages for prison work is granted as a privilege
and not as a right. Cumb ¥y te, 699 P.2d 1094, 1097 (Okla.
1985). "Whatever right [Plaintiff has] to compensation is solely
by the grace of the state and governed by rules and regulations
promulgated by legislative direction." Id. Therefore, Pietrowski
has not been deprived of any property to which he is legally
entitled. There is no evidence before the Court, nor dces
Pietrowski allege, that Defendants violated prison regulations
regarding payment for inmate services. The Court determines that
there has been no constitutional violation, although Pietrowski was

paid less than he felt he deserved.‘

C. Due Process

Pietrowski alleges that his due process rights were violated
by being forced to work in the kitchen before his parcle was
officially revoked. He alleges that he should have been afforded

the same rights and privileges as a pretrial detainee, because he

‘pjetrowski was paid in agcordance with DOC Policy OP-090102,
titled "Inmate Pay Program" (Attachments G and H to the Report).

6



had not yet been convicted of the offenses underlying the parole
revocation. The court has recognized that pretrial detainees
retain at least those constitutional rights as those retained by
convicted prisoners. However, these rights are not immune from
restrictions or limitations pursuant to lawful incarceration. Bell
v. Wolfish, 441 U.S. 520, 545 (1979). Detainees do not possess the
full range of freedoms as uninecarcerated individuals. Id. at 54e6.
Courts must accommodate both the legitimate needs of the

institution and the rights of the incarcerated. Id. Courts should

ordinarily defer their judgment in the day-to-~day operations of a
corrections facility to the appropriate officials unless there is
substantial evidence that thelr response is exaggerated. Id. at
546-47. Conditions or restrictions that implicate the detainee's

liberty interest are evaluated under the Due Process Clause. Id.

However, the Court disagrees with Pietrowski's
characterization of himself as a pretrial detainee. "[R]evocation
of parole is not part of a criminal prosecution and thus the full
panoply of rights due a defendant in such a proceeding does not

apply to parole revocations." Morrissey v. Brewer, 408 U.S. 471,

480 (1972). The Morrissey couft noted that parole revocation based
on allegations of subsequent crimes, such as Pietrowski's case
here, is common. "Sometimes revocation occurs when the parolee is
accused of another crime; it is often preferred to a new
prosecution because of the procedural ease of recommitting the
individual on the basis of a lesser showing by the State." Id. at

479. Pietrowski worked in the DCCC kitchen pursuant to DCCC

7



policy, regardless of the fact that he was detained pending
revocation of parole.

Due process for parole revocation requires an inquiry as to
whether there is probable cauﬁh to believe a parolee has committed
acts that would constitute a parole violation. Morrissey, 408 U.S.
at 482. After such determination, a parolee may be detained and
returned to prison pending the final, executive decision regarding
revocation. Id. The record reveals that Pietrowski received a
probable cause hearing (Report, Attachment C). Pietrowski does not
allege that his probable cause hearing was insufficient, nor does
he allege that the parole revocation process violated his due
process rights. Once Pietrowski was reincarcerated, he was subject
.to the same policies as were all other DCCC inmates.® The Court
believes tﬁat Pietrowski has fgiled to prove that his due process

rights were violated.

D. Right of Access to the naw"_;.ibrary

Next, Pietrowski alleges that Defendants interfered with his
constitutional rights of acdﬁhs to the courts and the DCCC law
library, thereby violating hi#'first, thirteenth and fourteenth
amendment rights. He allegéngthat he was forced to work in the

DCCC kitchen during the hours that the law library was open, which

gki's equal protection claim also
vy@d that he was singled out for
-on his membership in a protected
class. Castane v _ 430 U.S. 482, 97 Ss.ct. 1272, 51
L.Ed.2d 498 (1977). Instead, he alleges that he was subject to
discriminatory treatment becaiise he worked the afternoon shift in
the DCCC kitchen.

discriminatory treatment b@#




prevented him from adequately ﬁreparing for his parole revocation
hearing.
A convicted inmate has a constitutional right to adequate

access to the courts and the 1§w library. Love v. Summit County,

776 F.2d 908, 912 (10th Cir. -1985), cert. denied, 79 U.S. 814 (1986).

The right is one of the privileges and immunities
accorded citizens under article four of the Constitution
and the Fourteenth Amendment. It is also one aspect of
the First Amendment right to petition the government to
redress grievances. Finally the right of access is
founded on the due process clause and guarantees the
right to present to a court of law allegations concerning
the violation of constitutional rights.

Smith v. Maschner, 899 F.2d 940, 947 (10th Cir. 1990) (citation

omitted). In Bounds v. Smith, 430 U.S. 817, 827 (1977), the U.S.

Supreme Court held that "the fundamental constitutional right of
access to the courts requires prison authorities to assist inmates
in the preparation and filing of meaningful legal papers by
providing prisoners with adequate law libraries or adequate
assistance from persons trained in the law." The Tenth Circuit and
many other Circuits have consﬁxued Bounds to require some showing

of prejudice or injury--ie, actﬁal denial of access. See Smith v.

Maschner, 899 F.2d 940, 944 {1oth Cir. 1990) (interference with
plaintiff's right to counsel or to access to the courts without
more does not give rise to a ¢oﬁstitutional violation); Twyman Vv.
Crisp, 584 F.2d 352, 357-53'_" (10th cir. 1978) (use of library
restricted to two hours a week'aid not lead to any prejudice, so no
denial of access).

DCCC policy states that’' every inmate not in restrictive



housing will have access to the law library at least six hours per
week.® Kitchen workers scheduled to work afternoons, as was
Pietrowski, are allowed to go to the law library at their request
during accessible hours (Attaéhment K to the Report).’ Pietrowski
alleges, however, that he was not allowed to go to the law library
until after his kitchen work ﬁas completed.? The Report indicates
that Pietrowski used the library during his work hours for a total
of 25 hours and 27 minutes from September 16 through November 30,
1993 (Attachment M to the Report). Further, Pietrowski's
supervisor, Venson Taylor, states in an affidavit that he never
prevented Pietrowski from visiting the law library (Attachment J to
the Report).

Even if Pietrowski met his burden of showing a denial of
access to the law library, this Court concludes that he has not
shown any actual injury as a result of the alleged denial he has
suffered. Since prejﬁdice is an essential element for maintaining
a claim for denial of access to the courts, Twyman v. Crisp, 584

F.2d 352 (10th cir. 1978), Pietrowski's claim for denial of access

6See DOC Policy OP- 090115 Section V.A. (Attachment I to the
Report, at p. 5).

The law library was cpmn daily from noon until 8:00 p.m.,
Monday through Friday until October 25, 1993. After that date, the
library was open from 1 p.m. to 4 p.m. on Mondays and Wednesdays
for the general inmate population, and from noon to 4 p.m., and 5
p.m. to 8 p.m. on Tuesdays, Thursdays, and Fridays for the general
inmate population (Attachment L to the Report).

87he fact that Pietrowski was not allowed to go to the library
at the time he wished to go ddes not, in the Court's view, amount
to a denial of access to the library in contravention of
Pietrowski's constitutional rights.

10



to the law library must fail. Accordingly, Defendants are entitled
to judgment as a matter of law on Plaintiff's claims of denial of

access to the law library.

E. Invasion of.Privacy and Dqﬂ#mation

Defendants also are entitled to judgment as a matter of law as
to Pietrowski's third allegation: that his fourth and fourteenth
amendment rights were violated because Derendants invaded his
‘privacy and defamed him. Pietrowski has provided no evidence to
support this claim, and "conclusory allegations will not suffice".

Wise v. Bravo, 666 F.2d 1328, 1333 (10th Cir. 1981).

F. Summary

Because the Court holds as a matter of law that Pietrowski's
civil and constitutiocnal rights were not violated, the Court does
not reach the issue of qualitiﬁd immunity. Defendants' Motion for
Summary Judgment is hereby'jgranted. Pietrowski's Motion for
Summary Judgment is denied.

27
IT IS SO ORDERED THIS ~ DAY OF MARCH, 1995.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

11



FILED

IN THE UNITED STATES DISTRICT COURT £ 7 11995 ﬁf)
FOR THE NORTHERN DISTRICT OF OKLAHOMA
Richard M. Lawrence, Clerk

U.S. DISTRICT COU
AIMO MUSIC CORPORATION, SWAG
SONG MUSIC, INC., TESTATYME
MUSIC, BADCO MUSIC, INC.,
CONTROVERSY MUSIC, and
GUNS N' ROSES MUSIC,

Plaintiffs,

CASE NO. 94-C-852-B ///
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vs.

HARD TIMES, INC., JOHN D.
LEGGE, AND DANNY R. LEGGE,
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Defendants.

ATC T'l“ i —-__;___'__"‘__'__‘____,

ORDER AND JUDGMENT

This matter comes on :for consideration of Plaintiffs'
Application For Attorney Fees (docket entry # 7) filed on January
17, 1995. The Court notes Defdndants have failed to respond to
Plaintiffs' Application.

Default Judgment was entered herein against Defendants on
January 4, 1995, in the amount3pf $6,186.09. In such Judgment the
Court made a finding that Plaiﬁﬁiffs are entitled to attorney fees
pursuant to 17 U.S.C. § 505. |

In their Application Pl&iﬁtiffs seek attorneys fees in the
amount of $927.00 which the CGﬁft deems reasonable under the record
herein. .j

THEREFORE, IT IS ORDERED, ..;hDJUDGED AND DECREED that Judgment
be and the same is hereby éﬁﬁered in favor of Plaintiffs and
against Defendants in the amouhisof $927.00 plus interest from and

after this date at the rate of 6.57% per annum until paid.



IT IS SO ORDERED this 2./ day of March, 1995.

T
THOMAS R.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RUSSELL McINTOSH,
Plaintiff,

vs. CASE NO. 94—c-929—B/
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. Lawrence, Clerk
Richare Mk TRICT COURT

BANCOKLAHCMA MORTGAGE CORP.,
BRUMBAUGH & FULTON CO.,
BOATMEN FIRST NATIONAL BANK
OF ORLAHOMA,
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Defendants.
OQORDER

This matter comes on for consideration of Defendant
BancOklahoma Mortgage Corp.'s (BOMC) Motion To Dismiss (docket
entry # 14), Boatmen's First National Bank of Oklahoma's
(Boatmen's) Motion For Severance (docket entry # 19) and Defendant
Brumbaugh & Fulton Co.'s (B & F) Motion To Dismiss (docket entry #
28).

This is a companion case to Marion Parker v. BancOklahoma
Mortgage Co., et al, Case No, 92-C-664-B, now settled. Both Parker

and the present Plaintiff McIntosh, black males who work as real
estate appraisers, allege the &afendant bank and mortgage companies
in each case continuously denied their respective applications for
employment because of their réca. In the present case there is no
‘allegation of conspiracy of a¢tion among the defendants.
Plaintiff McIntosh attemﬁted to join the Parker case as a
party plaintiff but his Motion To Enter Case As Plaintiff was

denied by this Court on August 30, 1994, the Court concluding that



the various claims of Parker and McIntosh involved arguably common
issues of law but that "said claims factually arise from separate
transactions and occurrences or series of transactions and
occurrences." McIntosh filed this action on October 3, 1994.!

The Court, as in the Parker case, will grant severances as to
any and each of remaining Defendants, whether moved for or not.
Plaintiff concurs in the severance. Again, as in the Parker case,
the matters will be joined for discovery purposes.

Accordingly, BOMC's Motion to Dismiss, on the issue of
misjoinder, is denied. The Court next considers BOMC's issue that
Plaintiff failed to state a c.laim because Plaintiff failed to
specify when he contacted BOMC.

To dismiss a complaint and action for failure to state a claim
upon which relief can be granted it must appear beyond doubt that
Plaintiff can prove no set of facts in support of his c¢laim which
would entitle him to relief. Copley v. Gibson, 355 U.S. 41 (1957).
Motions to dismiss under Rule 12(b), Fed.R.Civ.P. admit all well-
pleaded facts. Jones v. ngpg;; 410 F.2d 1323 (10th Cir. 1969),

cert. denied, 397 U.S. 991 (1970).. The allegations of the Complaint
must be taken as true and 511 reasonable inferences from them must
be indulged in favor of complainant. Olpin v. Ideal National Ins.
Co., 419 F.2d 1250 (10th Cir. 1969), cert. denied, 397 U.S. 1074 (1970).

In his  Complaint McIntosh alleges that he has mnade

applications for employment to BOMC "since 1985" and that he has

! Tt is not readily understood why counsel for Plaintiff
McIntosh would join various defendants under claims which factually
are separate and disparate, absent an allegation of conspiracy of
action, in view of the Parker rulings. '



"sought and applied on a continuing basis up to and including the
present . . . seeking employmnnt as an appraiser for the
defendant”. The Court concludes Plaintiff's Complaint sufficient
states a claim. BOMC's Motion to Dismiss on this issue is also
denied.

The Court next considers B & F's Motion To Dismiss. As set
forth above, this Defendant's misjoinder issue will be denied
because of the Court's severance of all remaining defendants
herein. Further B & F's statute of limitation issue is also denied
because Plaintiff alleges that he "sought and applied on a
continuing basis up to and including the present with Brumbaugh &
Fulton requesting an opportunity to be placed on its fee panel to
do conventional and other appraisals.® B & F also avers that
Plaintiff has failed to state a prima facie case under Patterson V.
Mclean Credit Union, 491 U.S. 164, 109 S.Ct. 2363 (1989). The Court
concludes, reading Plaintiff's Complaint in its entirety, that
Plaintiff has sufficiently stated a claim. B & F's Motion to
Dismiss on these issues will also be denied.

In summary, the Court GRANTS severance to all remaining
defendants herein, movants and non-movants alike, except that the
matters will be combined for discovery purposes. Further, the Court
DENIES Brumbaugh & Fulton's Motion to Dismiss, and DENIES

BancOklahoma Mortgage Corp.'s Motion to Dismiss.

IT IS SO ORDERED this ./ day ©f March, 1995.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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Richard M. Lawrence

U.S. DISTRICT COURT

GERALD G. SHELBY, d/b/a
PACESETTER BUILDING SERVICES,

Plaintiff,
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vs.

NORMANDY APARTMENTS, L.T.D.,
R.C. CUNNINGHAM, II, et ux.
MIDWEST PROPERTY MANAGEMENT
co.,
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DEPARTMENT OF HOUSING AND
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Garnishee.

QRDPDER

This matter comes on for consideration of the Motion to
Dismiss filed on January 13, 1995, by the United States of America,
ex. rel., Department of Houéihg and Urban Development (HUD), the
Garnishee herein. (docket entry # 2). No response has been filed
thereto and neither the Plaintiff nor the Defendants have entered
an appearance in the present m@tter.

The United States, as sovereign, is immune from suit except as
it consents to be sued. United States v. Sherwood, 312 U.S. 584,
586 (1941). A waiver of sovereign immunity cannot be implied but
must be unequivocally expresaéd. United States v, King, 395 U.S.
1,4 (1969).

A garnishment proceeding to enforce a Jjudgment debt is an

7
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ancillary legal proceeding against the third-party garnishee and
must be brought where jurisdiction can be obtained over the third-
party. Harris v. Balk, 198 U.8. 215, 226, 25 S.Ct. 625, 628, 49
L.Ed. 1023 (1905). No legal proceeding, including a garnishment,

may be brought against the United States absent a waiver of its

sovereign immunity. Millard v, United States, 916 F.2d 1, 3

(Fed.Cir. 1990) and DeTienne v, DeTienne, 815 F.Supp. 394, 395
(D.Kan.1993). See also, 12 0.S. § 1186, and Landman v. DuBois, 133

P.2d 193, 194 (Okla. 1942) (as a general proposition the government
of the United States and officers and agents thereof are exempt
from the process of garnishment).

The United States has waived its sovereign immunity f£from
garnishment proceedings iﬁ certain circumstances. See 42 U.S.C. §
659 which waives sovereign immunity from garnishment for the
purpose of child support and alimony, and 5 U.S.C. § 5520 which
waives immunity in certain other instances relating to the pay of
federal employees.

The garnishment proceeding at issue does not involve alimony
or child support. Moreover, the pay of a federal employee is not
involved.

Oon or about September 19, 1994 HUD entered into a Housing
Assistance Payment Contract (Hﬁ?) with Normandy Apartments, Ltd.,
a Defendant named herein. Un&ﬂt the terms of the agreement HUD
makes payments to Normandy as ﬁd@t assistance on behalf of eligible
tenants. Normandy has received.a HUD § 221(d)(3)(c) insured loan
and is the recipient of the Section 8 loan management set aside

payments specified in the HAP contract. None of the named



defendants are employees of HUD. See Exhibit 1, attached to the
Government's motion.

To dismiss a complaint and action for failure to state a claim
upon which relief can be granted if must appear beyond doubt that
Plaintiff can prove no set of facts in support of his claim which
would entitle him to relief. gopnley v. Gibson, 355 U.S. 41 (1957).
Motions to dismiss under Rule 12(b), Fed.R.Civ.P. admit all well-
pleaded facts. Jones v. Hopper, 410 F.2d 1323 (10th Cir. 1969),

cert, denied, 397 U.S. 991 (1970). ‘The allegations of the Complaint

must be taken as true and all reasonable inferences from them must
be indulged in favor of complainant. Olpin v. Ideal Natiopal Ins.

Co., 419 F.2d 1250 (i0th Cir. 1969), cert. denied, 397 U.S. 1074 (1970).

The Court concludes the United States' Motion to Dismiss

should be and the same is hereby GRANTED.

IT IS SO ORDERED this _ X/ day of March, 1995.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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WILLIAM NARSELLA JOHNSON and ) nmbrggﬁ York
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)
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)
vs. ) Case No. 94-C-518-B ////
)
DEPARTMENT OF HUMAN SERVICES, )
et al., )
) RED ON DOCKET
Defendants. ) ENTER i 1995
DATF‘\;H'."I
J ENT

In accord with the Order filed this date sustaining the
Defendant's Motion for Summary Judgment, the Court hereby enters
judgment in favor of the Defendant, Department of Human Services,
et al., and against the Plaintiff, William Narsella Johnson.
Plaintiff shall take nothing of his claim. Each party is to pay

its respective attorney's fees.

Dated, this 32&22:6ay of Ma#iE>/1995.

V : _ Afrfzszéﬁﬂa;:/;;é;%§;{/

“THOMAS K.  BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT I L
FOR THE NORTHERN DISTRICT OF OKLAHOMA
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Case No. 94-C-518-Bu///

1

WILLIAM NARSELLA JOHNSON and
SALLY ANN PIERCE-JOHNSON,

Plaintiffs,
vS.

DEPARTMENT OF HUMAN SERVICES;
et al.,

Defendants.

EY
NTERED ON DOCKET
j WA 22 1499,

DATE
ORDER

Before the Court for consideration is a Motion for Summary
Judgment (Docket #10) filed by Defendant Department of Human
Services, et al., ("DHS"). Plaintiff William Narsella Johnson
("Johnson") alleges in his Complaint that DHS violated his civil
rights pursuant to 42 U.S.C. § 1983 because he was denied an appeal
from a state child custody case, and because there was insufficient

' He also alleges

evidence in the custody case to indicate abuse.
a denial of due process and equal protection, in violation of the
Fifth and Fourteenth Amendments. Further, he alleges that DHS
violated the civil rights of his wife, Sally Ann Pierce-~Johnson
("Pierce-Johnson"), apparently because a witness against her in the
custody proceedings was not subject to cross-examination.

Plaintiffs seek a declaratory judgment as to their "rights",

injunctive relief to prevent DHS from taking the children from

'"This allegation was first raised in Johnson's Response to
Defendant's Motion for Summary Judgment. His Complaint alleges
only the violation of Pierce-Johnson's rights.

£p
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Pierce-Johnson, and prohibit "further harassment and denial[] of

benefits". Pierce-Johnson also requests $1 million in damages.

I. UNDIBPUTED FACTS

The following facts are uﬁdisputed in the record and were not
controverted by Plaintiffs in the Response to Motion for Summary
Judgment:

1. On January 14, 1992, the Tulsa County District Attorney
filed an Information charging Johnson with Injury to Minor Child,
in Case No. CF-92-196. (Defendant's Exh. 1).

2. On January 23, 1992, a petition was filed in Tulsa County
District Court, Juvenile Division, Case No. JVD-92-12, alleging
that Derrico and Deandrea Johnson, the children of Johnson and
Pierce-Johnson, were deprived c¢hildren. The Petition alleged that
Johnson had punished Derrico Johnson by inflicting burns and
beatings, and by depriving him of water. The Petition further
alleged that Pierce~Johnson had failed to protect Derrico from
Johnson. (Defendant's Exh. 2).

3. The Juvenile Court paﬁition later was amended to include a
prayer for termination of Johnson's parental rights. (Defendant's
Exh. 3). |

4. A temporary disposition hearing was held on January 23,
1992, in which the Johnson children were placed in the temporary
custody of DHS. (Defendant's Exh. 4).

5. On April 3, 1992, Pierce-Johnson stipulated to the petition

in Juvenile Court before Juﬂqa Thomas Crewson, and the Johnson



children were adjudicated deprived as to the natural mother. The
children were made wards of the court and they continued in DHS
custody. (Defendant's Exh. 5).

6. Following a jury triallon May 18-19, 1992, and based upon
the jury's findings, the Johnson children were adjudicated deprived
as to the natural father and Johnson's parental rights were
terminated. (Defendant's Exh. 7).

7. On May 20, 1992, an Amended Information was filed in Tulsa
County District Court, chargiﬁg Johnson with two counts of Injury
to Minor Child. (Defendant's Exh. 8).

8. Johnson pleaded guilty on September 9, 1992, to both counts
of Injury to Minor Child. He was sentenced to 25 years on each
count, with the sentences to run concurrently. (Defendant's Exh. 9,
10).

9. On April 22, 1992, a disposition hearing was held before
Judge Crewson, who issued a set of standards for Pierce-Johnson
aimed at providing support for her children and correcting the
conditions that led to their adjudication as deprived. (Defendant's
Exh. 12). _

10. On May 3, 1994, a Motion to Terminate Parental Rights was
filed, seeking termination of Pierce-Johnson's rights for failure
to comply with the standards set at the April 22, 1992, disposition
hearing. (Defendant's Exh. 13).

11. From January 1992 to September 1994, Pierce-Johnson
applied for and received AFDC benefits, Medicaid and food stamps

through DHS. Her AFDC benefits were terminated due to a lack of



eligible children in her home, and her Medicaid benefits were
terminated due to her 1level of earned income. Pierce's
authorization for food stamps was for a limited time only, and she

did not reapply after the tima}had expired. (Defendant's Exh. 14).

II. SUMMARY JUDGMENT STANDARD
Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine iaﬁue as to any material fact and that
the moving party is entitla& to judgment as a matter of law."

Celotex Corp. v. Catrett, 477 ¥.8. 317, 322-23 (1986); Anderson V.
Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); Windon Third 0il &

Gas _v. FDIC, 805 F.2d 342 (10th Cir. 1986). In Celotex, the court
stated:

The plain language b! Rule 56(c) mandates the
entry of summary judgmant, after adequate time
for discovery and upon motion, against a party
who fails to make & showing sufficient to
establish the éxﬁﬂtence of an element
essential to that party's case, and on which
that party will henr the burden of proof at
trial.

477 U.S. at 317 (1986). To survive a motion for summary judgment,
nonmovant "must establish that}ihere is a genuine issue of material
facts..." Nonmovant "must do mare than simply show that there is
some metaphysical doubt as to#'he material facts." Matsushita v.

Zenith, 475 U.S. 574, 585 ( '6). The evidence and inferences

therefrom must be viewed in a }ight most favorable to the nonmoving
party. Conaway v. Smith, 853 F.2d 789, 792 n. 4 (10th Cir. 1988).

Unless the Defendants can de strate their entitlement beyond a

reasonable doubt, summary judgment must be denied. Norton v.

4



Liddel, 620 F.2d 1375, 1381 (10th cir. 1980).
The Tenth Circuit Court of Appeals stated:

Sunmary ]udgment is appxoprlate if "there is
no genuine issue as to any material fact and
. . . the moving party is entitled to a
judgment as a matter of law." . . . Factual
disputes about immaterial matters are
irrelevant to a summary judgment determination
. . . We view the @vidence in a light most
favorable to the nommovant; however, it is not
enough that the monmovant's evidence be
"merely colorable®™ or anything short of
"significantly proh&tive "

A movant is not required to provide evidence
negating an opponent 8 claim . . . [r]lather,
the burden is on ‘the nonmovant, who "must
present affirmative evidence in order to
defeat a properly supported motion for summary
judgment." . . . After the nonmovant has had a
full opportunity teo conduct discovery, this
burden falls on the ponmovant even though the
evidence probably in possession of the
movant. (Citations amitted )

Committee for the Firs Campbell

, 962 F.2d 1517, 1521
(10th Cir. 1992).
III. LEGAL ANALYSIS
The Court first addressa# the allegations in the Complaint

made on behalf of Pierce-Johnﬁﬁﬁ. She neither signed the Complaint

nor had an attorney sign on Hher behalf. 1In fact, there is no

indication in the record that ghe has participated in this case, or
even is aware of this case.z-fﬁhd.R.CiV.P. 11 requires that

itten motion and other
y at least one attorney

[e]very pleading,
paper shall be sigr

pierce~Johnson did not  sign the Response to Motion for
Summary Judgment, nor any otheér pleading filed by the plaintiffs in
this case.



of record in the attorney's individual name,
or, if the party is not represented by an
attorney, shall be gned by the party.... An
unsigned paper 8 1 be stricken unless
omission of the ignature is corrected
promptly after bei called to the attention
of the attorney or pi

Notice of the omission @@#'givén in DHS's Motion for Summary
Judgment, filed September 23; 1994. Johnson's Response to the
Motion for Summary Judgment; £i1ed October 13, 1994, does not
address this issue, and no. atvempt has been made to add Pierce-

Johnson's signature in the inﬁﬁrvening six months. Therefore, the

Court hereby strikes the Comp@ﬁint as to Pierce-Johnson's claims.?

Inc., 138 F.R.D. 586 (D.Kan.

1991), (Court dismisses claimﬁxof pro se plaintiffs who failed to

sign complaint); , 462 F.Supp. 914 (E.D.Pa.

1978), (Court strikes complaint as to pro se plaintiffs who did not

sign); and Wrenn v, ealth and Hospitals, 104 F.R.D.
553 (S.D.N.Y. 1985) (Court ﬁtrikes complaint after plaintiff's

counsel takes five weeks to provide omitted signature).

Further, Johnson lacks standing to assert claims on Pierce-

Johnson's behalf. The Complaint requests injunctive relief

preventing DHS from taking tﬁ@ children from Pierce-Jchnson, and

prohibiting "further harassment and denial of benefits". The

Complaint also requests compengatory damages of $1 million for the

3While 28 U.S.C. § 1654
federal court, it "does
represent anyone else other ¢
Bank of Montreal, 926 F.2d 13
Johnson cannot represent Ple

lows a party to proceed pro se in
allow for unlicensed laymen to
themselves." Eagle Associates v,
1308 (2nd Cir. 1991). Therefore,
~-Johnson in this case.



violation of Pierce-Johnson's rights. In order to have standing to
sue, a party "must assert its own legal rights and cannot rest its
claim on the interests of others." Housing Authority v. City of

Ponca City, 952 F.2d 1183, 1187 (10th Cir. 1991); seealso Secretary

of State v. Joseph H. Munson Co., 467 U.S. 947, 104 S.Ct. 2839, 81
L.Ed.2d 786 (1984). The only request for relief in the Complaint

that may affect Johnson is his request for declaratory relief, in
which he asks the Court to "détclare rights".

Construing Johnson's pro se petition liberally, the Court
determines that Johnson is asking for a declaration as to his

rights to his children; ie., a reversal of the state court judgments

adjudicating his children deprived and terminating his parental
rights. However, the issue of whether his children are deprived
has been litigated and determined in a state court proceeding;
this Court cannot reopen the 5udgment to relitigate the merits.
Sil-Flo, Inc. v. SFHC, Inc,, 917 F.2d 1507 (10th Cir. 1990)}.

The Court can, however, determine whether Johnson's civil and

Constitutional rights were viglated in the state court proceedings,
as he has alleged. Specific&liy, Johnson alleges that his civil
rights under 42 U.S.C. § 1983 were violated due to a denial of
equal protection and due '##ocess as required by the U.S.
Constitution. |

Section 1983 does not créate substantive rights; rather, it
is a recovery mechanism for the deprivation of a federal right.

Watson v. City of Kansas City, Kansas, 857 F.2d 690, 694 (10th Cir.

1988). To establish a cause of action under § 1983, a plaintiff

7



must allege (1) deprivation of a federal right by (2) a person

acting under color of state law. Id. at 694, citing Gomez v. Toledo,

446 U.S. 635, 640, 100 S.ct. 1920, 1923, 65 L.Ed.2d 572 (1980).
Therefore, the question before the Court is whether Johnson has
provided evidence of a deprivation of his federal rights sufficient
to survive a motion for summary judgment.

The purpose of the Equal Protection Clause is to prevent
discrimination against indivi@ﬁuls based on their membership in a
protected class. Therefore, in this case, Johnson must show that
he was treated differently bffDHS because of his membership in a
protected class. Castaneda v, Partida, 430 U.S. 482, 97 5.Ct.
1272, 51 L.Ed.2d4 498 (1977). However, there is no evidence before
the Court that Johnson was purposefully discriminated against by
DHS. 1In a § 1983/Equal Protection case, the Tenth Circuit held
that, "to survive summary juﬂgment, the plaintiff must go beyond
[the] pleadings and show ... evidence of specific facts that
demonstrate that it is the policy or custom of the defendants" to

discriminate. Watson, 857 F.2d at 694. Johnson has made no such

showing. In fact, his Eﬁmplaint makes no allegation of
discriminatory motive or intﬁht, nor does he allege that he is a
member of a protected class,.

Therefore, the Court now considers Johnson's claim that his
due process rights were violated. The relationship of parents to

their children is a constitut&ahally protected right, subject to

due process. Matter of Guardisnship of S.A.W., 856 P.2d 286 (Okla.
1993); Kickapoo Tribe of Oklshoma v. Rader, 822 F.2d 1493 (10th



Cir. 1987); Santosky v. Kramer, 455 U.S. 745, 102 S.Ct. 1388, 71

L.Ed.2d 599 (1982). At a minimum, the Due Process Clause requires
that "deprivation of life, liberty or property by adjudication be

preceded by notice and opportunity for hearing appropriate to the

nature of the case." Kickapge, 822 F.2d at 1497, citing Mullane V.
Central Hanover Bank and Trusgt Co., 339 U.S. 306, 313, 70 S.cCt.

652, 656-57, 94 L.Ed. 865 (1950). However, Johnson has made no
allegation or showing that he did not receive sufficient notice or
opportunity to be heard in thafwhild custody proceedings. In fact,
the 3juvenile court records indicate that Johnson appeared and
testified at the child custody trial, and had the opportunity to
call witnesses on his behalf. (Defendant's Exh. 7).

In his Response to Motion for Summary Judgment, Johnson
clarifies his due process claim to add another basis: he alleges
that he was denied an appeal from the child custody case, thereby
violating his rights to due ‘process. Johnson alleges that the
Juvenile Court judge failed te notify him of his right to appeal
the termination of his parental rights; therefore, his right to
appeal was waived through no fault of his own. However, the Court
notes that a judge iﬁ a civi) case, such as child custody, has no
duty to inform the parties of their right to appeal. Because the
Court has found no evidence in the record of a violation of due
process or equal protection, ﬁ%hnaon's claim of a § 1983 violation
fails.

Johnson further alleges in his Response that summary judgment

is inappropriate because a genuine issue of material fact exists as

9



to the sufficiency of the eviﬁance of abuse in the child custody
case. As previously stated, BQWQver, this Court cannot relitigate
the merits of the child custody case; whether the facts were in
dispute as to the child custqﬁ? issue is irrelevant to this case.

In summary, the claims oﬂﬁﬁierce—Johnson are hereby dismissed.
Defendants' Motion for Summaff.audgment as to Johnson is hereby
granted.

IT IS SO ORDERED THIS __ 2%/ 57 bav oF MARCH, 1995.

_ P

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

10
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IN THE UNITED STATES DISTRICT COURT L*)
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR 2 11995

Richard M. Lawrance, Clark
U.S. DISTRICT COURT

CASE NO. 94—C—1197-B/

ELMER LEON CHAPLIN,

Plaintiff,
VS. .
BUILDERS TRANSPORT, INC., and

THE INSURANCE COMPANY OF NORTH.
AMERICA,

)
)
)
)
)
)
)
)
)
)
)

Defendants. 0 OGN DOCKET

LA
e

s e

ENTERE
7

This matter comes on fé;jr?'_ consideration of Defendant, The

Insurance Company of North America's (INA) Motion to Dismiss
(docket entry # 3).

In its motion INA avers tMt it is not the liability insurer

of Defendant Builders Transpo-_ﬁ_éi;::’g; Inc. (Builders), a haul-for-hire

trucking company. Pursuant to 47 0.S. § 169 the liability insurer

of a motor carrier such as Builders can be joined in an action for

personal injuries against the motor carrier.

In his response, Plainti: ¢ explains that the best information

available at the time suit ! filed' indicated that INA, once

Builders liability insurer, re@mained the same. Plaintiff concedes

the matter should be dismiss as to INA and asks the Court to

"instruct counsel for the De dant, Builders Transport, Inc. to

*ted the Oklahoma State Corporation
INA first began insuring Builders
‘has been no notice of cancellation

1 plaintiff's counsel con
Commission and was informed
of December 24, 1985, and ther'
filed as required. '




produce the insurance agreements of all 1liability insurance
policies of Builders Transport, Inc. to counsel for the Plaintiff
pursuant to Local Rule 26.2."

The Court concludes INA should be and is herewith dismissed
herein as a party defendant. ?rbm an exchange of letters attached
to Plaintiff's response it appears the material requested by
Plaintiff will be provided. If not, Plaintiff may resort to
discovery relief.

IT IS SO ORDERED this A/ _day of March, 1995.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




FILED

UNITED STATES DISTRICT COURT FOR THE MAR 21 1995
NORTHERN DISTRICT OF OKLAHOMA

Richard M. Lawrence, Court Clerk

UNITED STATES OF AMERICA, ) e DISTRICT COURT
Plaintiff, 3
vs. ; CIVIL NO. 95-C-0029-B
Pamela F. Boschee, ; ENTERED(»JDOCKET
Defendant. ; paTe MAR 2 2 19%
AGREED JUDGMENT

oF

This matter comes oﬁ:for consideration this 2!

day of /V\CUYQL\ , 1995, the Plaintiff, United States of

America, by Stephen C. Lewis, United States Attorney for the
Northern District of Oklahoma, through Loretta F. Radford,
Assistant United States Attorney, and the Defendant, Pamela F.
Boschee, appearing proc se.

The Court, being fully advised and having examined the
court file, finds that the Defendant, Pamela F. Boschee,
acknowledged receipt of Summonsg and Complaint on February 2,
1995. The Defendant has not filed an Answer but in lieu thereof
has agreed that Pamela F. Boschee is indebted to the Plaintiff in
the amount alleged in the Complaint and that judgment may
accordingly be entered against Pamela F. Boschee in the principal
amount of $7,520.83, plus accrued interest in the amount of
$191.03 as of December 31, 1994, at the rate of 7.75% per annum
until judgment, a surcharge of 10% of the amount of the debt in
connection with the recovery of the debt to cover the cost of
processing and handling the litigation and enforcement of the
claim for this debt as provided by 28 U.S.C. § 3011, plus
interest thereafter at the legal rate until paid, plus costs of

NOTE: THIS ORDUm i 70 07 028D
B h e e AND
PRO L LiGUARTS IMMEDIATELY
UPON RECEIPT.




this action, plus filing fees allowed pursuant to 28 U.S.C.
2412 (a) (2) .

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the defendant in the
principal amount of $7,520.83, plus accrued interest in the
amount of $191.03 as of December 31, 1994, at the rate of 7.75%
per annum until judgment, a surcharge of 10% of the amount of the
debt in connection with the recovery of the debt to cover the
cost of processing and handling the litigation and enforcement of
the claim for this debt as provided by 28 U.S.C. § 3011, plus
interest thereafter at the legal rate until paid, plus costs of
this action, plus filing fees allowed pursuant to 28 U.S.C.
2412(a) (2); plus such other, further or different relief to which

Plaintiff might otherwise show itself to be justly entitled.

S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

APPROVED;

UNITED STATES OF AMERICA

Stephen C. Lewis
United States Attorney

RETTA F. RADFORD
Assistant United States At

0 o 4 B

pamela F. Boschee
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IN THE UNITED STATES DISTRICT COURT FORDET I [, E: D

NORTHERN DISTRICT OF OKLAHOMA /” .
MAR 21 1995 (7
pla

MAXINE P. SWARTZ, individually
and as personal representative
of the ESTATE OF ELBERT DURAN
SWARTZ,

Ricfiaio M. Law ;
U. S DISTRICT Goune ™

HORTHERII DISTRICY OF OPU!HJ[?MI

)
)
)
)
) |
Plaintiff, ) /

)
vs. ) Case No. 94-C-1143-BU l//

)

)

)

)

)

)

)

CHANDLER, FRATES & REITZ, INC.,
and KEYPORT SELF-STORAGE
MEMPHIS I, an Oklahoma
partnership,

Defendants.

ORDER

This matter comes before the Court upon the Agreed Motion to
Reinstate and Hold in Abeyance filed on March 17, 1995 by
Plaintiff, Maxine Swartz, individually and as personal
representative of the Estate of Elbert Duran Swartz. For good
cause shown, the Court hereby GRANTS the Motion to Reinstate and
VACATES the Dismissal of February 27, 1995. The Court, however,
DENIES the Motion to Hold in Abeyance. Instead, the Court DIRECTS
the Clerk of the Court to administratively terminate this matter in
his records pending resolutioﬁ-of the workers' compensation action
in Tennessee.

The parties are DIRECTED to advise the Court within ten (10)
days of the final resolution of the workers' compensation
proceedings so that the Court méy reopen this matter, if necessary,

to obtain a final determination of the litigation.

ENTERED this ngL_ day of Marchpy AL995.
i Lc&f EQUWWK/'

MICHAEIL BURRAGE °
UUNITED STATES DISTRICT




IN THE UNITED STATES DISTRICT COURT FOR THEF I L E D
NORTHERN DISTRICT OF OKLAHOMA

)
)
)
)
)
)
)
)
)
)
)

(AR 21 1995

Richard M. Lawrence, Clerk
U.S. DISTRICT COURT

93-C-877-W \/

ENTERED ON DOCKET
oareMAR 2 2 1999

TERENCE WOOD,
Plaintiff,
V.

DONNA E. SHALALA,
SECRETARY OF HEALTH AND

HUMAN SERVICES,

Defendant.

Judgment is entered in favor of the Secretary of Health and Human Services in
accordance with this court’s Order filed M_arch 21, 1995,

Dated this 2Z¢ day of Marclj;-_'_1995.

YN L‘EOMGNéR
UNITED STATES MAGISTRATE JUDGE

W



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA 1L E D
TERENCE WOOD, ; MAR 21 1995 lb
Plaintiff, ) Richard M. Lawre
) Us. Dasrlﬁg?rggbgfrk
v. )
) CaseNo.93-c877W "
DONNA E. SHALALA, )
SECRETARY OF HEALTH AND )
HUMAN SERVICES, ; ENTERED ON DO&ET
| -  MMR 221
Defendant. ) DATE M

Plaintiff brought this action pursuant to 42 U.S.C. § 405(g) for judicial review of
the final decision of the Secretary of Health and Human Services (“Secretary”) denying
plaintiffs application for disability msurance benefits under §§ 216(i) and 223 and

- supplemental security income under §§ 1602 and 1614(a)}(3)(A) of the Social Security Act,
as amended. i

The procedural background of this i_natte_r was summarized adequately by the parties

in their briefs and in the decision of the Mministrative Law Judge, which summaries are

incorporated herein by reference.

The only issue now before the is whether there is substantial evidence in the
record to support the final decision of theﬁecretary that plaintiff is not disabled within the
meaning of the Social Security Act.’ |

In the case at bar, the ALT made his decision at the fourth step of the sequential

! Judicial review of the Secretary’s determination i Jisilted in scope by 42 U.S.C. § 405(g). The court's sole function is to
determine whether the record as a whole contains substaniisd #ldence to support the Sceretary’s decisions. The Secretary’s findings
stand if they are supported by "such relevant evidence as & teasonable mind might accept as adequate to support a conclusion.”
Richardson v, Perales, 402 U.S. 389, 401 (1971) {citing Coxbli fdison Co. v. N.LLR.B., 305 U.S. 197, 229 (1938)). In deciding
whether the Secretary’s findings are supported by substantil evidence, the court must consider the record as a whole. Hephner v.
Mathews, 574 F.2d 359 (6th Cir. 1978). i



evaluation process.? He found that claimant has the residual functional capacity to perform
work-related activities, except for work involvmg lifting more than 50 pounds occasionally
or 25 pounds frequently (TR 14). He concluded that claimant’s past relevant work as an
auto parts salesman, crew chief, and mnchj.mst did not require the performance of work-
related activities precluded by the above li?_nitations, so his impairments do not prevent him
from performing that past relevant work (TR 14). Having determined that claimant’s
impairments did not prevent him ﬂ'ompelfonnmg his past relevant work, the ALJ
concluded that he was not disabled under the Social Security Act at any time through the
date of the decision.
Claimant now appeals this ruling and asserts alleged errors by the ALJ:

(1) That the ALJ failed to properly assess claimant’s complaints of
pain.

(2) That the ALJ ignored the treating physician rule.

(3) That the ALJ failed to fu]ly develop the record by considering claimant’s
mental impairment.

(4) That the AlLJerredin faﬂm,g to find that claimant’s impairments preclude him
from performing work on a sustained basis.

It is well settled that the claimant bears the burden of proving his disability that

% The Social Security Regulations require that a five-stép sequential evaluation be made in considering a claim for benefits under
the Social Security Act: '

1. Is the claimant currently working?

2. Ifdamntunotworhng.doadledaimthmamempament?

3. Hﬂwdmmmhuamimpakmumdnultm«equalmumpmrmmthsmdmwpmduloftheSoaaISecunty
Regulations? If so, disability is automatically found. _

4. Does the impairment prevent the claimant MM; past relevant work?

5. Does claimant’s impairment prevent him firoem ; any other relevant work available in the national economy?

20 C.F.R. § 404.1520 (1983). See generally, Talbot v, m 814 F.2d 1456 (10th Cir. 1987); Tillery v. Schweiker, 713 F.2d 601 (10th
Cir. 1983).
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prevents him from engaging in any gainful work activity. Channel v. Heckler, 747 F.2d

577, 579 (10th Cir. 1984).

The medical evidence establishes that the claimant has sciatic nerve injury and
chronic pancreatitis. At the hearing, he testified he stays in bed all day and watches
television (TR 38). He makes meals of soft food and does no cleaning or housework (TR
39). He has no social activities and only_drives occasionally ten miles round trip (TR 38-
39). He goes fishing (TR 41-43) and can lift twenty pounds (TR 42). He cannot climb
stairs, other than one flight (TR 42). He"géts tired easily and nauseated, but has never had
surgery (TR 42). His stomach bothers him about once a month or every other month (TR
37). He can stand one hour and walk one hour (TR 38).

The medical record shows that chkﬁant had a history of gastrointestinal problems
as far back as 1986 and was treated by Dr. Martin Davis off and on, especially during
1991, for nausea and vomiting (TR 101-107). He was primarily given medications,
including Prometh and Nubain (TR 101-107).

Claimant was examined on July 24, 1991 by Dr. R.D. McCullough, II, and was
diagnosed as suffering from reflex esophagitis and anxiety (TR 109-110). His physical
examination revealed that he weighed_ 147 pounds at that time (TR 109). He had no
cervical or supraclavicular lymphadenopathy and his thyroid gland was not enlarged (TR
109). His abdomen showed epigasu'ic tenderness of a moderate degree and he had no
swelling (TR 109-110).

Claimant was given a a gastroenterology examination on December 17, 1991 by Dr.

Peter Aran (TR 112-113). Dr. Aran reported that claimant had abdominal pain and only



got partial relief from medication (TR 112). The doctor said: "He may have a recurrent
peptic ulcer, or this could be biliary disease, tumor, or pancreatic disease." (TR 113).
There was also the possibility of irritable bowel syndrome (TR 113). His abdomen was flat
and normal and a rectal exam found no disease or mass (TR 112).

From January 20 through January 22, 1992, claimant was hospitalized for stomach
pain and severe vomiting (TR 126-133). His condition was stabilized in two days. He
tolerated liquids and a repeat abdominal x-ray showed a normalization of his bowel
patterns (TR 126). He was discharged home "on routine activities with a low fat diet" (TR
126). The doctor stated that the claimant had had a problem with his recurrent chronic
pancreatitis (TR 126).

A magnetic resonance imaging (MR!) scan was performed June 24, 1992 by Dr. Jay
Johnson and confirmed that the claunanthad very mild degenerative changes at L5-S1,
with a mild bulging disk as well (TR 139). There were no herniated disks or other
intraspinal pathology (TR 139). Dr. Johﬁ*bn examined claimant and reported evidence of
sciatica, possibly caused by scar tissue 'compromising the nerve because of multiple
injections into his hips to treat his stomnch problem (TR 142). He opined there might be
a pressure neuropathy of the sciatic nerve (TR 142). Dr. Johnson reevaluated claimant on
July 9, 1992 and found that he had scarring of the right piriformis muscle and
recommended neurolysis of the region iﬂ:’_:t_:rd'er to free the nerve (TR 136).

On August 17, 1992, Dr. Davis, clmmant’s treating doctor, reported that he could
sit for 2 hours at a time, stand for 1 hourata time, walk for 2 hours at a time, and could

work an 8-hour day if he sat for 3 homf-_-sztood for 2 hours, and walked for 3 hours (TR



144). He could occasionally lift 20 pounds and frequently lift S pounds. He could carry
5 pounds frequently (TR 144). He was able to use his feet for repetitive movements, crawl
occasionally, and reach frequently (TR 145). The only restrictions the doctor found were
restrictions from unprotected heights, moving machinery, and marked changes in
temperature, and moderate restrictions {m exposure to dust and fumes (TR 145). The

doctor concluded claimant was "ge ; totally disabled" until the nerves of his leg

could regenerate (TR 146) (emphasis added)

On August 3, 1992, Dr. Jeff Willinms, a neurological surgeon, confirmed that the
claimant had suffered a sciatic nerve mjury with no evidence of a lumbar radiculopathy,
piriformis, or sciatic nerve compression (TR 152). He concluded claimant had a direct
traumatic lesion to the sciatic nerve (TR 152). There was no indication that surgery was
required, and the claimant was told that the condition would improve with time (TR 152).

The ALJ concluded that these records did not support claimant’s allegations of
disabling pain and a need to be totally housebound (TR 13). The ALJ noted claimant only
suffers pancreatitis once every two months and he was only hospitalized once for two days
with the problem (TR 13). The ALJ fonnd that his condition is controlled by medication
(TR 13). "

The ALJ also determined that clai.mant’s sciatic nerve injury was new, having
occurred in March 1992, and the doctor;:{hﬁd said it was a temporary condition that would

improve (TR 13). The ALJ noted that the claimant "cannot attempt to piggyback disabling

conditions. He alleged that he was dmab!ed as of December 1990, and as of March 1992,

ic problems, nor is his problem with his sciatic

the claimant was not disabled by his epi



nerve expected to last for 12 months, and even if it did, the claimant would still be capable
of performing substantial gainful activity" (TR 13). The ALJ noted that claimant had lost
weight, but his condition should stabilize now that he was receiving the correct treatment
(TR 13). The ALJ found that medication does not cause bad side effects, there are no
problems with sleep patterns, there are no mental problems, claimant has not consumed
alcohol other than an occasional beer | for more than two years, and there are no
exacerbating conditions (TR 13).

The ALJ concluded that an evalu#ﬁon of claimant’s symptoms, the nature, duration,
frequency, and intensity of the pain, the dosage, effectiveness, and side effects of the
medication taken, and the claimant’s functional restrictions and daily activities show that
claimant is not suffering disabling pain (TR 13). The ALJ determined that claimant’s
residual functional capacity was medium, because he can lift 50 pounds occasionally or 25
pounds frequently, he has no problem with radiculopathy to his back, he has no problem
bending, and he has full range of motion of all joints and should suffer no pain on lifting
up to 50 pounds (TR 13). The ALJ noted that since claimant is expected to recover within
12 months from his sciatic nerve inju:!y, there is no limitation on walking, sitting, or
standing (TR 13).

There is no merit to claimant’s contention that the ALJ failed to properly assess his
complaints of pain. Pain, even if not diﬁbling, is a nonexertional impairment to be taken
into consideration, unless there is substantial evidence for the ALJ to find that the
claimant’s pain is insignificant. Thompsan v. Sullivan, 987 F.2d 1482 (10th Cir. 1993).

Both physical and mental impairments ean support a disability claim based on pain. Turner



v. Heckler, 754 F.2d 326, 330 (10th Cir. 1985). The Tenth Circuit has said that
“subjective complaints of pain must be accompanied by medical evidence and may be
disregarded if unsupported by any clinical findings." Frey v. Bowen, 816 F.2d 508, 515
(10th Cir. 1987). The court in w 834 F.2d at 165-66, discussed what a
claimant must show to prove a claim of disab]ing pain:

[W]e have recognized numerous factors in addition to medical test results
that agency decision makers should consider when determining the credibility
of subjective claims of pain greater than that usually associated with a
particular impairment. For example we have noted a claimant’s persistent
attempts to find relief for his pain-and his willingness to try any treatment
prescribed, regular use of crutches or a cane, regular contact with a doctor,
and the possibility that psychological disorders combine with physical
problems. The Secretary has also noted several factors for consideration
including the claimant’s daily actfwnes, and the dosage, effectiveness, and
side effects of medication. Of course no such list can be exhaustive. The
point is, however, that expanding the decision maker’s inquiry beyond
objective medical evidence does not result in a pure credibility determination.
The decision maker has a good deal more than the appearance of the
claimant to use in determining whether the claimant’s pain is so severe as to
be disabling. (Citations ormtted)

See also, Hargis v. Sullivan, 945 F.2d 1482, 1489 (10th Cir. 1991).

Pain must interfere with the abilit_:y to work. Ray v. Bowen, 865 F.2d 222, 225
(10th Cir. 1989). A claimant is not required to produce medical evidence proving the pain
is inevitable. Frey, 816 F.2d at 515. He must establish only a loose nexus between the
impairment and the pain alleged. Luna, 834 F.2d at 164. "[IIf an impairment is
reasonably expected to produce some pain, allegations of disabling pain emanating from
that impairment are sufficiently consistent to fequire consideration of all relevant
evidence.™ Huston v. Bowen, 838 F.2d 15125, 1129 (10th Cir. 1988) (quoting Luna, 834

F.2d at 164).



Because there was some objective medical evidence to show that plafntiff had a
sciatic nerve injury and stomach problems producing pain, the ALJ was required to consider
the assertions of severe pain and to "decide whether he believe[d them]." Luna, 834 F.2d
at 163; 42 U.S.C. § 423(d)(5)(A). However, "the absence of an objective medical basis for
the degree of severity of pain may affect the weight to be given to the claimant’s subjective
allegations of pain, but a lack of objective corroboration of the pain’s severity cannot justify
disregarding those allegations." Luna, 834 F.2d at 165. This court need not give absolute
deference to the ALJs conclusion on this matter. Frey, 816 at 517.

The ALJ considered the factors in Launa, particularly the claimant’s admission that
he only suffers pancreatitis once every two months and his treating doctor’s report that his
back pain was temporary, in concluding that his pain was not totally disabling. There are
no medical diagnoses of claimant’s alleged "anxiety-depressive reaction" by a trained
psychologist or psychiatrist, but merely mention of this and "anxiety” by two medical
doctors (TR 96, 110). He cannot support a claim that he has a mental "impairment” with
the evidence in the record. While he contends the Phenergan made him tired and Nubain
injections caused “nerve damage," these do not prove disabling pain.

There is no merit to claimant’s contention that the ALJ did not give substantial

weight to claimant’s treating physician’s diagnosis, as required by Tumer v. Heckler, 754
F.2d at 329. The ALJ noted Dr. Davis’ opinion and followed it (TR 12). The doctor only
found that claimant was temporarily totally disabled until his right leg was healed (TR
146). The doctor stated that claimant could work an eight-hour day and could alternate

standing and sitting, and thus be on his feet at least five hours in an 8-hour day (TR 144).



Claimant’s past jobs did not require standing more than that or carrying 20 pounds
frequently. No physician found claimant permanently disabled or permanently unable to
return to his past work.

There is also no merit to claimant’s argument that the ALJ failed to fully develop the
record by considering his "anxiety and depressive disorder." As already discussed,
claimant’s anxiety was only mentioned by two medical doctors (TR 96, 110), and he was
never seen by a psychologist or mental health expert for any sort of mental problems. The
ALJ was not required to call a vocational expert unless the record did not contain
information on the plaintiff's ability to perform work activities other than those connected
with his former work. Decker v. Harris, 647 F.2d 291, 298 (2nd Cir. 1981).

Finally, there is no merit to claimant’s argument that his impairments preclude him
from performing work on a sustained basis. Claimant has not had to "constantly" have
Nubain injections, as he has only had the nerve injury since August of 1992 and Dr. Davis
reported it was a temporary disability (TR 146). Claimant’s "periodic uncontrollable
vomiting" only occurs once a month or every other month (TR 37) and no doctor has
stated he has to have "bed rest.” Except for his own self-serving testimony, there is no
evidence he could not work on a sustained basis once his leg nerves healed. It has been
recognized that "some claimants emggerate symptoms for purposes of obtaining
government benefits, and deference to the fact-finder's assessment of credibility is the
general rule." Frey v. Bowen, 816 F.2d at 517.

The decision of the ALJ is su ed by substantial evidence and is a pertinent

application of the Social Security regulations. The decision is affirmed.



S:Wood

4
Dated this £/~ day of M , 1995.

A e

JOAN LEO WAGIER “
UNITED STATES MAGISTRATE JUDGE
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ENTERED ON DOCKET

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR 21 1895

Richard M. Lawrence, Clerk
U.S. DISTRICT COURT
NORTHERR DiSTRICT OF OKLAHOMA

CASE NO. 95-C-$62%-B

F2

THERESA BAKER,
PLAINTIFF,

VS.

AMERICAN AIRLINES
DEFENDANT.

STIPULATION OF DISMISSAL WITHOUT PREJUDICE

Plaintiff, Theresa Baker, by and through her counsel of record, Richardson & Stoops,

by Charles L. Richardson, and in accordance with the provisions of Fed. R. Civ. Proc. 41()(1)

_ hereby enters into an agreed stipulation with counsel for Defendant for the dismissal without

prejudice of the above-entitled action.

Both parties agree to bear their own costs and attorneys fees.

A I

es L. Richardson
Richardson & Stoops
6846 South Canton, Suite 200
Tulsa, Oklahoma 74136-3414
(918) 492-7674
Attorney for Plaintiff

PO / |
ALy (et

David R. Cordell

Conner & Winters

Suite 2400, 15 East 5th Street
Tulsa, Oklahoma 74103

(918) 586-8995

Attorney for Defendant




IN THE UNITED STATES DISTRICT COURT I L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA
MAR 21 1995

Richard M. |awr rence, Clerk

MARVIN WASHINGTON, kel
NORTHERN msmcF o %«?mo’}l

Plaintiff,
vS. No. 84-C-731-BU

RON CHAMPION, ENTERED ON DOCKET

DATE f}'/oU//f? 5

Defendant.

ORDER

At issue before the Court is Defendant's motion to dismiss
and/or for summary judgment. Plaintiff, a pro se litigant, has
failed to respond although the Court has twice granted him
extensions of time to file a tesponse to Defendant's motion to
dismiss.

Plaintiff's failure to respond to Defendant's motion
constitutes a waiver of objection to the motion, and a confession
of the matters raised by the motion. See Local Rule 7.1.C.Y! 1In
any event, the Court concludes that Plaintiff's eighth amendment
claim for exposure toltoxic fumes from fresh paint while the guards
were painting the Restrictive Housing Unit (RHU) does not state a

claim upon which relief can be granted.2

llocal Rule 7.1.C reads as follows:

Response Briefs. Response briefs shall be filed within
fifteen (15) days after the filing of the motion.
Failure to timely respond will authorize the court, in
its discretion, to deem th& matter confegsed, and enter
the relief requested.

2The Court has previously granted Plaintiff's motion to
dismiss Defendant Owens. (Doc. #B8.)



I. LN%LYSIS
A court should dismiss a constitutional civil rights claim
only if it appears beyond doubt that plaintiff could prove no set
of facts in support of his claim which would entitle him to relief.

Meade v. Grubbs, 841 F.2d 1512, 1512 (10th Cir. 1988) (citing Owens

v. Rush, 654 F.2d 1370, 1378-79.(10th Cir. 1981)). For purposes of
reviewing a complaint for failure to state a claim, all allegations
in the complaint are presumed true and construed in a light most
favorable to the plaintiff. J&.; Hall v. Bellmon, 935 F.2d 1106,
1109 (10th Cir. 1991). Furthermore, pro se complaints are held to
less stringent standards than pleadings drafted by lawyers and the

court must construe them liberally. Haines v. Kerner, 404 U.S.

519, 520 (1972).

In order to make out a suc?essful claim alleging a deprivation
of the Cruel and Unusual Punishment Clause Plaintiff must meet an
objective component (was the deprivation sufficiently serious?) and

a subjective component (did the officials act with a sufficiently

culpable state of mind?). Wilgon v. Seiter, 501 U.S. 294, 298
(1991). The objective component has its roots in contemporary
standards of decency. Hudsgon v, McMillian, 503 U.S. 1, 112 S.Ct.

995, 1000 (1992). Deprivations must be objectively serious along
a spectrum measured by contemporary notions of decency. Rhodes v.
Chapman, 452 U.S. 337 (1981). In Hudson, the Supreme Court
explained that "extreme depriﬁﬁtions are required to make out a
conditions-of-confinement cla#m«“ Hudson, 112 S.Ct. at. 1000.

Y R

"Because routine discomfort ia_part of the penalty that criminal



offenders pay for their offenses against society, only those
deprivations denying the minimal civilized measure of life's
necessities are sufficiently grave to form the basis of an Eighth
Amendment violation." Id. (qﬁoﬁed cases omitted). Thus, to meet
the objective component, Plaintiff must prove conduct by Defendant
Champion which is adverse to social standards of decency. I1d., 112
5. Ct. at 1000.

The subjective component, on the other Land, focuses on
whether the prison officials acted with the requisite culpable
state of mwmind to be considéred as acting with a deliberate
indifference to a prisoner's 1living conditions. Deliberate
indifference is shown if the prison official "knows that inmates
face a substantial risk of serious harm and disregards that risk by
failing to take reasonable mbasure to abate it." Farmer v.
Brennan, 114 S.Ct. 1970, 1984 (19%4).

After liberally construing the complaint in this action, and
taking as true Plaintiff's allegations, the Court finds that a
five-day exposure to fumes from fresh paint while the RHU was being
painted does not amount to a sufficiently serious deprivation to be
considered cruel and unusual punishment. Plaintiff alleges that he
was exposed to fumes from fresh paint while in his cell in the RHU

during the week of June 17-22, 1994, and that "the paint fumes were

causing me to regrudeatate [sic], headaces [sic]l, and dizzness
[sic], which resulted in cruel and unusual punishment. . ." (Doc.
#1 at 2.) Plaintiff does not allege, however, facts sufficient to

establish that he was exposed to unreasonably high levels of toxic



fumes that posed an unreasonable risk of serious damage to his
future health. Cf. Helling v, McKinney, 113 S.Ct. 2475, 2480
(1993) (facts alléged were sufficient to establish that prisoner
was exposed to levels of environmental tobacco smocke that posed
unreasonable risk of serious damage to his future health). While
it is unfortunate that Plaintiff was dizzy and suffered nausea from
June 17-22, 1994, and possibly during the next couple of days,
exposure to paint fumes over & short period of time is a common-
fact of contemporary life, which cannot be considered a serious
deprivation amounting to punishment.

It is instructive to note that the Seventh Circuit Court of
Appeals has similarly held that a prisoner's exposure to asbestos-
covered pipes near a prisoner's cell for a ten-month period was not

sufficiently serious to violate the constitution. McgNeil v. Lane,

16 F.34 123, 124-25 (7th Cir. 1993). The McNeil court observed:
"[I]lt is unfortunate, but the fact remains that asbestos abounds in
many public buildings. Exposu;e.to moderate levels of asbestos is
a common fact of contemporary life and cannot, under contemporary
standards, be considered cruel and unusual." Id. at 125.
Accordingly, the Court concludes that because Plaintiff's
claim based on paint fumes does not present a serious deprivation
amounting to punishment Defendant's motions to dismiss should be
granted. If, however, Plaintiff can allege facts sufficient to
allege that the exposure posed an unreasonable risk of serious
damage to his health, Plaintiff may amend his individual complaint

to do so. See Hall v. Bellmopn, 935 F.2d 1106, 1109-10 (10th Cir.




1991) (noting that a pro se plaintiff should be given notice and
opportunity to amend the complaint before dismissal under Fed. R.

Civ. P. 12(b) (6)).

II. CONCLUSION

After liberally construing Plaintiff's complaint, the Court
concludes that Defendant's motions to dismiss for failure to state
a claim chould be granted. Plaintiff may file a motion for leave
to amend and a proposed amended complaint within twenty (20) days
from the date of entry of this order to cure the defects noted in
this order. Specifically Plaintiff must allege facts indicating
what harm he suffered as a result of the exposure to paint fumes.
In order to survive a motion to dismiss, Plaintiff's amended
complaint must show that the c¢onditions of which he complains
amounted to a serious health risk.

ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Defendant's motions to dismiss for failure to state a
claim (doc. #5-1) is granted and the alternative motion
for summary judgment (doc. #5-2) is denied.

(2) Plaintiff may file a motion for leave to amend and a
proposed amended comp@aint as outlined in this order on
or before twenty (20) days from the date of filing of

this order. Failure to do so will result in the



dismissal of this action.

SO ORDERED THIS / day of

UNITED STATES DISTRICT
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UNITED STATES DISTRICT COURT FOR THE  DATApf—2-2—185—
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
VS.

)

)

)

)

)

)
STEPHEN M. HAUSE,; )
JANICE J. HAUSE; _ )
CARL 1. BROWN and COMPANY; )
SECURITY PACIFIC MORTGAGE CORP., )
COUNTY TREASURER, Rogers County, )
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS, )
Rogers County, Oklahoma, )
)

)

Defendants. CIVIL ACTION NO. 9%4-C-695-K

JUDGMENT ¢ CLOSURE
This matter comes on for cdn#ideration this Eg o day of M,

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern

District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Rogers County, Oklahoma, and BOARD OF
COUNTY COMMISSIONERS, Rogers County Oklahoma, appear by Michele L. Schuliz,
Assistant District Attorney, Rogers County, Oklahoma; the Defendant, CARL I. BROWN &
COMPANY, appears not having previously filed a Disclaimer; and the Defendants,
STEPHEN M. HAUSE, JANICE J. HAUSE and SECURITY PACIFIC MORTGAGE,
appear not, but make default.

The Court being fully advised and having examined the court file finds that the
Defendant, STEPHEN M. HAUSE, signﬁ& a Waiver of Summons on August 10, 1994; that

the Defendant, JANICE J. HAUSE, signed a Waiver of Summons on August 11, 1994; that

NOTE: THIS ORDER IS TO 0F MAILED
BY MOVANT TO ALL CCUNSEL AND
PRO SE LITIGANTS IMMEDIATELY
UPON RECELIPT.



the Defendant, CARL 1. BROWN & COMPANY, signed a Waiver of Summons on July 19,
1994; that Defendant, COUNTY TREASURER, Rogers County, Oklahoma, acknowledged
receipt of Summons and Complaint on July 18, 1994, by Certified Mail; and that Defendant,
BOARD OF COUNTY COMMISSIONERS, Rogers County, Oklahoma, acknowledged
receipt of Summons and Complaint on July 18, 1994, by Certified Mail.

The Court further finds that the Defendant, SECURITY PACIFIC
MORTGAGE CORPORATION, was served by publishing notice of this action in the
Claremore Daily Progress, a newspaper of general circulation in Rogers County, Ok"lahoma,
once a week for six (6) consecutive weeks beginning December 27, 1994, and continuing
through January 31, 1995, as more fully appears from the verified proof of publication duly
filed herein; and that this action is one in which service by publication is authorized by
12 O.8. Section 2004(c)(3)(c). Counsel for the Plaintiff does not know and with due
diligence cannot ascertain the whereabouts of the Defendant, SECURITY PACIFIC
MORTGAGE CORPORATION, and serviéﬁ cannot be made upon said Defendant within the

Northern Judicial District of Oklahoma or the State of Oklahoma by any other method, or

upon said Defendant without the Northern Judicial District of Oklahoma or the State of
Oklahoma by any other method, as more fully appears from the evidentiary affidavit of a
bonded abstracter filed herein with respect to the last known address of the Defendant,
SECURITY PACIFIC MORTGAGE CORI’(‘}RATION. The Court conducted an inquiry into
the sufficiency of the service by publication'io comply with due process of law and based
upon the evidence presented together with affidavit and documentary evidence finds that the

Plaintiff, United States of America, acting through the Department of Housing and Urban

Development, and its attorneys, Stephen C. Lewis, United States Attorney for the Northern

e



District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney, fully
exercised due diligence in ascertaining the true name and identity of the party served by
publication with respect to its present or last known place of residence and/or mailing
address. The Court accordingly approves and confirms that the service by publication is
sufficient to confer jurisdiction upon this Cotirt to enter the relief sought by the Plaintiff,
both as to subject matter and the Defendant served by publication.

It appears that the Defendants, COUNTY TREASURER, Rogers County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Rogers County, Oklahgma,
filed their Answer on July 22, 1994; that the Defendant, CARL 1. BROWN & COMPANY,
filed its Disclaimer on August 5, 1994; and that the Defendants, STEPHEN M. HAUSE,
JANICE J. HAUSE, and SECURITY PACIFIC MORTGAGE CORPORATION, have failed
to answer and their default has therefore qu entered by the Clerk of this Court.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Rogers County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lot 3, Block 2 of NORFLEET ADDITION, a Subdivision of

Section 16, Township 21 Nerth, Range 16 East of the IB&M,

Rogers County, Oklahoma, according to the recorded Plat

thereof.

The Court further finds that-en October 7, 1983, the Defendants,

STEPHEN M. HAUSE and JANICE J. HAUSE, executed and delivered to Carl I. Brown

and Company their mortgage note in the ﬁmmmt of $41,700.00, payable in monthly



installments, with interest thereon at the rate of Thirteen and One-Fourth percent (13.25%)
per annum.

The Court further finds that a8 security for the payment of the above-described
note, the Defendants, STEPHEN M. HAUSE and JANICE J. HAUSE, husband and wife,
executed and delivered to Carl I. Brown and Company, a mortgage dated October 7, 1983,
covering the above-described property. Said mortgage was recorded on October 12, 1983, in
Book 659, Page 457, in the records of Regers County, Oklahoma. the Mortgage was refiled
on March 6, 1984, in Book 670, Page 266, Il’l the records of Rogers County, Oklahﬁ)ma.

The Court further finds that on October 12, 1983, Carl 1. Brown and
Company, assigned the above-described mortgage note and mortgage to Security Pacific
Mortgage Corporation. This Assignment of Mortgage was recorded on November 28, 1983,
in Book 662, Page 648, in the records of Rogers County, Oklahoma. This Assignment was
re-recorded on March 6, 1984, in Book 670, Page 269, in the records of Rogers County,
Oklahoma.

The Court further finds that ea October 11, 1985, Security Pacific Mortgage
Corporation, assigned the above—describuigji:_ jortgage note and mortgage to Manufacturers
Hanover Mortgage Corporation, its successors and assigns. This Assignment of Mortgage
was recorded on December 27, 1989, in Book 720, Page 809, in the records of Rogers
County, Oklahoma.

The Court further finds that on May 27, 1988, Fireman’s Fund Mortgage
Corporation fka Manufacturers Hanover-ﬂqmgage, assigned the above-described mortgage

note and mortgage to the Secretary of Housing and Urban Development of Washington,



D.C., his successors and assigns. The Assignment of Mortgage was recorded on June 22,
1988, in Book 786, Page 900, in the records of Rogers County, Oklahoma.

The Court further finds that on July 1, 1988, the Defendants, STEPHEN M.
HAUSE and JANICE J. HAUSE, husband and wife, entered into an agreement with the
Plaintiff lowering the amount of the monthly installments due under the note in exchange for
the Plaintiff’s forbearance of its right to fo?:close. A superseding agreement was reached
between these same parties on March 1, 1990,

The Court further finds that the Defendants, STEPHEN M. HAUSE and
JANICE J. HAUSE, made default under the terms of the aforesaid note and moﬂga;e, as
well as the terms and conditions of the forbearance agreements, by reason of their failure to
make the monthly installments due thereon, which default has continued, and that by reason
thereof the Defendants, STEPHEN M. HAUSE and JANICE J. HAUSE, are indebted to the
Plaintiff in the principal sum of $80,765.45, plus interest at the rate of 13.25 percent per
annum from June 16, 1994 until judgment, plus interest thereafter at the legal rate until fully

paid, and the costs of this action.

The Court further finds that

Defendants, STEPHEN M. HAUSE,
JANICE J. HAUSE and SECURITY PACW’IC MORTGAGE CORPORATION, are in
default, and have no right, title or interest in the subject real property.

The Court further finds that the Defendants, COUNTY TREASURER and
BOARD OF COUNTY COMMISSIONERS,; Rogers County, Oklahoma, claim no right, title
or interest in the subject real property. |

The Court further finds thatt!he Defendant, CARL I. BROWN & COMPANY,

Disclaims any right, title or interest in the subject real property.

s



The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDETR_-'ED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment against the Defendants, STEPHEN M.
HAUSE and JANICE J. HAUSE, in the pﬁiiﬂipal sum of $80,765.45, plus interest at the
rate of 13.25 percent per annum from June 16, 1994 until judgment, plus interest %reafter
at the current legal rate of L{Z percent per annum until paid, plus the costs of this action,
plus any additional sums advanced or to be advanced or expended during this foreclosure
action by Plaintiff for taxes, insurance, abstracting, or sums for the preservation of the
subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, COUNTY TREASURER and BOARD OF COUNTY COMMISSIONERS,

Rogers County, Oklahoma, STEPHEN M. HAUSE, JANICE J. HAUSE, CARL I.

BROWN & COMPANY and SECURITY ? "IFIC MORTGAGE CORPORATION, have no

right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, STEPHEN M. HAUSE and JANICE J. HAUSE, to satisfy the
judgment of the Plaintiff herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahii:a:iizi.-n, commanding him to advertise and sell
according to Plaintiff’s election with or withamt appraisement the real property involved

herein and apply the proceeds of the sale as follows:

-6-



First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said real

property;

Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to {wait
further Order of the Courrt.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all pemans claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof. _
s/ TERRY C. KERN

UNITED STATES DISTRICT JUDGE




APPROVED: \

STEPHEN C. LEWIS
United States Attorney

Ao P

')g\‘l—- LORETTA F. RADFORD, OBA #11158

Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

ICHELE L. SCHULTZ, OBA #13771

Assistant District Attorney
219 S. Missouri, Room 1-111
Claremore, Oklahoma 74017
(918) 341-3164
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Rogers County, Oklahoma

Judgment of Foreclosure
Civil Action No. 95-C-695-K
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4131 IN THE UNITED STATES DISTRICT COURT FOR THE DATE_MAR 2 2 1990
NORTHERN DISTRICT OF OKLAHOMA

TANYA ROVANG, ) FI LED
Plaintiff, i MAR 21 1995
vs. ; "~ No. 94-C-785K R%%:ﬂ%ﬁﬁ%ﬁﬁﬁm
WAL-MART STORES, INC., )
Defendant. )
STIPULATION OF DISMISSAL

COME NOW the parties and pursuant to Fed.R.Civ.P. 41(a) and hereby stipulate to the

dismissai of the above-styled cause.

£Y RG
for Phtaintiff

Atlaomey for Defendant



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

VS.

DOBSON; COUNTY TREASURER,
Tulsa County, Oklahoma; BOARD OF
COUNTY COMMISSIONERS, Tulsa

CUTED ON DOCKET
County, Oklahoma, l.

M}:t? oo :

o,
ey,

)
)
)
)
)
HOWARD DOBSON, JR.; KATHY A. )
)
)
)
)
)
)

Defendants. Civil Case No. 95 C 228B

ORDER
Upon the Motion of the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, by Stephen C. Lewis, United States Attorney
for the Northern District of Oklahoma, through Loretta F. Radford, Assistant United States
Attorney, and for good cause shown it is h#:r#by ORDERED that this action shall be

dismissed without prejudice. Zé,

Dated this __/ /' day of Mmé . 1995.

¢/ TERRY C. KERN

- UNITED STATES DISTRICT JUDGE

muag ﬁ Boe f'vf Clmfjc:d’;é

NOTE. -
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APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney

20 2o

for_ LORETTA F. RADFORD, OBA #11158
Assistant United States Attorney

3600 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

LFR:flv
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IN THE UNITED STATES DISTRICT COURT L l —eJ _}i’ _Df
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FEIZY IMPORT AND EXPORT
COMPANY, a Texas corporation,

Plaintiff,

MR T s

Fichard M. Lawrence. ¢
U. S, DISTRICT COURT™

NENATAN :
el TSTUCT 0F Cytaunpe s

vs. | No. 95-C-188B
HAMID NAZARI and TERRI NAZARI,
Husband and Wife, d/b/a GENIE -
UPHOLSTERY AND DECORATING;
and ORIENTAL RUG WAREHOUSE,

ENTERED N DGCKET
INC.. a Kentucky Corporation, -

noen TR 21 19957

e

S Seunet emmt Sl S Syt S gt “emnt oot Vamd “eunt et ‘egud

Defendants.

AGREED JOURNAL EN IDGMENT
Ndw. on this _,Z_L_dny of March, 1995, this cause comes on
for hearing, the Plaintiff appearing by its attorneys, Shdeed &
Hartmann, the Defendants. Hamid Nazar and Terr! Nazari, Husband

[TRY OF J\

and Wife, dba Genie Upholstery and Decorating, appearing in person;
and it appearing to the Court that this is a suit upon an open sales
account, consignment account, & personal guaranty and foreclosure of
a UCC-1 filing. ,

The Court thereupon examined the pleadings, process and files
and having heard the testimony and evidence of the Plzintiff and said
Defendants and upon being advised that said parties have reached an
agreement with respect to judgment being rendered in this action and
the Court finds that all of the material allegations in Plaintiff's Petition
are true. The Court further

s that diversity exists and the amount
in controversy exceeds $50.;00. thus, jurisdiction of the parties
and subject matter of this action is proper. The Court further finds

that due and regular service of summons has been made upon the



Defendants, Hamid Nazari and Terri Nazari. by personal service on the
7th day of March, 19935, and that said summons and service thereof is
legal and regular in all respects. The Court further finds that the
Defendants, Hamid Nazari and Terri Nazari, dba Genie Uphoistery and
Decorating, and each of them owe the Plaintiff the total sum of
$164,562.14 on an open sales account and consignment account, and
that said amount is personally guaranteed by the Defendant, Terri
Nazari. and is secured by a properly perfected UCC-1 filing. which
covers among other things, all accounts. contract rights and inventory
of said Defendants.

IT IS THEREFORE ORDERED. ADJUDGED AND DECREED By
the Court that the Plaintiff, Feizy Import and Export Company, have
judgment against the Defendants, Hamid Nazari and Terri Nazarl, dba
Genie Upholstery and Decorating, and each of them. for the total sum
of $164,562.14 with interest thereon at the rate of 6.57% until paid; a
reasonable attorneys fee in the sum of $5,000.00, and for all costs of
this action.

IT IS FURTHER ORDERED ADJUDGED AND DECREED By the
Court that the Plaintiff's UCC-1 filing constitutes a good and valid lien
upon all accounts, contract rlghts and inventory of said Defendants and
that the same shall be forecloged with the inventory of said Defendants
being sold and the proceeds from said sale being applied to the
judgment hereinabove rendered until the same is paid in full.

FOR ALL OF WHICH LET EXECUTION ISSUE.

. B B O
o TERAY ©. KERN

_, DISTRICT JUDGE
*pm Yﬁswﬁs R. 1A Mﬂ)du‘é‘é"f’mdy €



APPROVED:

Ao g -

Hamid Nazari, Defendant ,

//7 . ; -~

Terri Nazari, Defendar;

L ]

. Elias
SHDEEP & HARTMANN
4308 Classen Boulevard
Oklahoma City, OK 73118
Telephone: (405) 528-2422
Attorneys for Plaintiff
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FILED

IN THE UNITED STATE$ DISTRICT COURT FOR THE

W

NORTHERN DISTRICT OF OKLAHOMA MAR 2 0 1995
DEANNA K. McSWAIN, ) Richard M. Lawrence, Clerk
) U.S. DISTRICT COURT
Plaintiff, )]
)
v. )
) Case No. 93-C-743-W
DONNA E. SHALALA, )
SECRETARY OF HEALTH AND )
HUMAN SERVICES, ) g TR O L Fonl
Defendant, ) nace Bl

ORDER

Plaintiff brought this action pursuant to 42 U.S.C. § 405(g) for judicial review of
the final decision of the Secretary of Héalth and Human Services ("Secretary") denying:
plaintiffs application for disability insurance benefits under §§ 216(i) and 223 and
supplemental security income under §§ 1602 and 1614(a)(3)(A) of the Social Security Act,
as amended.

The procedural background of this matter was summarized adequately by the parties
in their briefs and in the decision of the Administrative Law Judge, which summaries are
incorporated herein by reference. |

The only issue now before the court is whether there is substantial evidence in the
record to support the final decision of thé Secretary that plaintiff is not disabled within the
meaning of the Social Security Act.’ .

In the case at bar, the ALJ made l'us decision at the fourth step of the sequential

! Judicial review of the Secretary’s determination I8 limited in scope by 42 U.S.C. § 405(g). The courTs sole function is to
determine whether the record as a whole contains 3ubmti#1' evidence to suppoit the Secretary’s decisions. The Secretary’s {indings
stand if they are supported by "such relevant evidence as a reasomable mind might accept as adequare to support a conclusion.
Richardson v. Perales, 402 U.S. 389, 401 (1971) (citing Congolidated Edison Co. v. N.L.R.B., 305 U.8. 197, 229 (1938)). In deciding
whether the Secretary’s findings are supported by substantial evidence, the court must consider the record as a whole. Hephner v.
Mathews, 574 F.2d 359 (6th Cir. 1978). :




evaluation process.”? He found that clé_imant had the residual functional capacity to
perforrh work-related activities, except for work involving lifting more than 50 pounds
occasionally or 25 pounds frequently. He concluded that claimant has a junior college
education and a good ability to follow. work rules, relate to co-workers, deal with the
public, function independently, understand, remember, and carry simple job instructions,
and to demonstrate reliability. He concluded that claimant has a very good ability to
maintain personal appearance, and she has a fair ability to behave in an emotionally stable
manner, relate predictably in social sitﬁations, understand, remember, and carry out
detailed, but not complex job instructions, interact with supervisors and deal with work
stresses, and use judgment with the public. He concluded that claimant has poor to no
ability to maintain attention and concentration and to understand, remember, and carry
out complex instructions.

The ALJ found that claimant’s pas;t relevant work as an appointment clerk did not
require the performance of Work-relatec'jlﬂ_activities precluded by the above limitations, so
her impairment did not prevent her from performing her past relevant work. Having
determined that claimant’s impairmenf:‘ did not prevent her from performing her past

relevant work, the ALJ concluded that she was not disabled under the Social Security Act

? The Social Security Regulations require that a five-step sequential evaluation be made in considering a claim for benefits under
the Social Security Act:

1. Is the claimant currently working? )

2. If claimant is not working, does the claimant have a severe impairment?

3. If the claimant has a severe impairment, does # meet or equal an impairment listed in Appendix 1 of the Social Security
Regulations? If so, disability is automatically found.

4. Does the impairment prevent the claimant from doing past relevant work?

5. Does claimant’s impairment prevent him from doing any other relevant work available in the national economy?

20 C.F.R. § 404.1520 {1983). See generally, Talbot v. Heckler, 814 F.2d 1456 (10th Cir. 1987); Tillery v. Schweiker, 713 F.2d 601 (10th
Cir. 1983).
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at any time through the date of the decision.
Claimant now appeals this ruling and asserts alleged errors by the ALJ:

(1)  That the ALJ ignored the treating physician rule by failing to
agree with the assessments of Drs. Wellshear and Fotiu.

(2) That the ALJs hypothetical question to the vocational expert
was inadequate because it did not include a "poor to none"
concentration ability.

It is well settled that the claimant bears the burden of proving her disability that

prevents her from engaging in any gainful work activity. Channel v. Heckler, 747 F.2d

577, 579 (10th Cir. 1984).

The medical evidence establishes that the claimant has severe schizophreniform
disorder, personality disorder, status poSt major generalized depression, and status post
hyperthyroidism. She has not engaged in substantial gainful activity since December 4,
1991. The ALJ concluded that her subjective allegations of totally disabling mental
impairments were not credible to the extent alleged, although they existed to a moderate
extent. |

Claimant testified that she cares for herself, does household chores, watches
television, reads, does crossword puzzles, and takes a walk in the park most afternoons (TR
125-126). She drives a couple miles mo#t.'days, goes to a yoga class once a week, and goes
to sorority alumni group meetings and lxthmm recovery group meetings (TR 126-127).

She claims that she started havmgamnety attacks on December 4, 1991 when she
thought it was the "end of the world" and"the authorities" were after her (TR 121). She
was hospitalized for three weeks and wags__;'i_treated by Dr. Wilshire [sic] (TR 121). She was

afraid to take the medications he prescﬁﬁéd (TR 122). She continues to see Dr. Wilshire



[sic] every three to four weeks (TR 122)'and has improved since 1991 and no longer feels
"everyone is watching . . . or chasing" her (TR 123).

Claimant testified that she gets an éﬁxiety attack now several times a month for an
hour or so (TR 123). She acts compulsiﬁély at times, such as washing her face 30 to 40
times in a row (TR 124). She contends she has trouble concentrating at times, especially
when tired or stressed (TR 128, 131, 133) and when she tries to concentrate her head
jerks and eyes blink (TR 130-131). Hef-;medications someiimes make it hard for her to
talk (TR 131-132). When she feels depzf?ﬁ?_s'sed, she cries a lot (TR 132). She has memory
problems sometimes when she goes to buy groceries or tries to follow a recipe (TR 134).
At times, she feels she would like to retum to work (TR 135).

Plaintiff was hospitalized November 30 through December 2, 1991 and treated for
paranoia, anxiety, and depression (TR 253*254). A second hospitalization a few days later
involved a major depression with possible psychotic symptoms (TR 111, 262-264). Dr.
Harold MacNamara completed a Minnesota Multiphasic Personality Inventory on December
11, 1991 (TR 255-257) and concluded _she was suffering from depression:

Clinically she is most likely to respond depressively. The depression is likely
to be regressive, characterized by helplessness. Suicidal inclinations can be
inferred.

She is an individual who may &t times retain ego integrity through a
pseudoneurotic somatization protgss. However, she must be understood as
being vulnerable to a rapid d1sorgamzatlon in the face of realities that impact
her poor identity formation.

Often cognition is borderline unusual. There are intrusive thoughts and
there is often a loss of control of ¢ognition to a degree that she believes or
experiences that something is w with her mind. However, there is no

specific evidence of an ongoing psychotic process. What the testing reflects
then is not a literal decompensation but an indication of the degree to which

4



she is cut off from the reality of.li.f_e_ involvements and investments. She has

not developed a sense of self and her experience is often "as if" reality eludes

her or escapes her in some way.

(TR 257). The medical expert, Dr. Thomas Goodman, testified at the hearing and noted
that this showed a severe personality disorder, but no psychotic illness (TR 111). The
expert also concluded that the record of claimant’s hospitalization in 1991 was very vague
and no diagnosis was made (TR 110).

During her hospitalizatio., the severity of the psychosocial stressors were appraised
as "moderate" and she was treated with medication (TR 264). She was diagnosed with
"schizophreniform illness” (TR 265). The medical expert testified at the hearing that this
was a short-term disorder that "would have resolved within a few weeks period of time or
few months after she was hospitalized." (TR 140). The expert noted that, when exarnined
by Dr. Charles Wellshear on February 21, 1992 and on September 3, 1992, she would not
have fit this diagnosis (TR 140) and Wellshear must have been rating her “when she was
at her worse [sic]" and missing other evidence (TR 140). [n addition, the claimant was
described as being obsessive-compulsive and paranoid, but the expert could find no
evidence of social inner personal problems or difficulties of social functioning (TR 141).
He said that while the test in December 1991 indicated that she was vulnerable to certain
problems, it did not indicate that, in fact, she suffered from them (TR 140-141).

The mental status form prepared.by Dr. Wellshear on February 21, 1992 indicated
that claimant related satisfactorily to the staff in his office, but had significant anxiety and
agitation with confusion and a worrisome and apparent set of delusional notions regarding

a former supervisor (TR 268). She had great concern about her physical health at times,



evidence of insecurity, many obsessive thoughts, and worry about her health and body
conditions (TR 268). The doctor recommended supportive psychotherapy and medicine,
and his diagnosis was "schizophreniform disorder with obsessilve compulsive features and
dysthymia" (TR 268).

On September 4, 1992, Dr. Wellshear reported that he saw the claimant on a
regular basis, that her clinical picture was of gradual recovery from schizophreniform
decoiapensation, and that she had had some side effects, including jerking movements, but
they had diminished, and the prognosis for eventual recovery and return to the work force
was more positive than some months earlier (TR 270-272). The medical expert testified
that claimant’s treatment by Dr. Wellshegr with Lithium and Triavil was unusual and not
sound practice following personality tests showing her generalized anxiety, a somatization
disorder, and personality disturbance (TR 110).

Dr. Peter Fotiu stated in a letter dated February 5, 1993 that Listings 12.03
(Schizophrenic, Paranoid and other Psychotic Disorders), 12.04 (Affective Disorders), 12.06
(Anxiety Related Disorders) and 12.08 (Personality Disorders) all applied to claimant, but
that only the requirements of Listing 12.03 were fully met (TR 292-295). He stated that
she had delusions or hallucinations, incbherence, emotional withdrawal and isolation,
moderate restriction of activities of daily living, a marked difficulty maintaining social
functioning, frequent deficiencies of canﬁ:entration, persistence, and pace, and repeated
episodes of deterioration or decompensation in work-like settings (TR 293-294). In regard
to his conclusion that the claimant had met Listing 12.03, Dr. Fotiu also stated:

Medically documented history of one or more episodes of acute
symptoms, signs and functional limitations which at the time met the
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requirements in A and B of 12.03, although these symptoms or signs
are currently attenuated by medication or psychosocial support (TR
294). (emphasis supplied)

The medical expert noted that Dr Fotiu (TR 292-295) indicated that claimant met
the requirements of these listings, but Dr. Fotiu did not list the period of time in which the
claimant met the Listings nor indicate why the claimant met those Listings (TR 113-114).
The expert, Dr. Goodman, reported that ¢laimant did not meet or equal any Listing in the
Listing of Impairments, but she had characteristics of Listings 12.03, 12.04, and 12.08 (TR
115-117). She suffered from a signiﬁcaﬂt personality disorder and a schizophreniform
diagnosis, but there was no evidence that she suffered from a somatic disorder (TR 115-
116).

The medical expert, Dr. Goodman, concluded that the claimant had a good ability
to follow work rules, relate to co-workers, deal with the public, function independently,
understand, remember, and carry out simple job instructions, and demonstrate reliability.
She had a fair ability to interact with supervisors, deal with work stresses, use judgment
with the public, behave in an emotionally stable manner, relate predictably in social
situations, and understand, remember, and carry out detailed, but not complex job
instructions (TR 143, 312-314). She had poor to no ability to understand, remember, and
carry out complex instructions and to mai:itain_attention and concentration and unlimited
to very good ability to maintain her personal appearance (TR 143, 312-314). Under the
"B" criteria for schizophrenic behavior,-:"-br. Goodman reported the claimant suffered
delusions which were brief and now resﬂlved (TR 140-141).

Dr. Goodman reported that the cla;:mant had slight to moderate restriction of daily



activities, and moderate difficulties maintaining social functioning. She had frequent
deficiencies of concentration, persistence, or pace resulting in a failure to complete tasks
in a timely manner in work settings or elsewhere, and, once or twice, she had episodes of
deterioration or decompensation in work or work-like settings which caused her to
withdraw from that situation (TR 310).

The ALJ noted that claimant "perforined adequately at her administrative hearing
indicating no problems with anxiety attacks" (TR 90). He accepted the medical expert’s
evaluation of claimant and concluded:

She admits that she is not seeing anything that is not there and has no
delusions. She believes that there was a period of time when an individual
at the Phillips Company was interested in her and it was nothing that she
imagined. She does not believe that she suffers from delustons or
hallucinations. She had not been hospitalized since December 1991 and
medication appears to attenuate her symptoms. Further, she no longer has
such side effects. She has no problems sleeping as long as she takes her
medications. She is able to take long walks in the park most afternoons.
She is able to fix meals and these are not activities that are commensurate
with a totally disabling mental impairment. Dr. Goodman reported that the
claimant has been improving. The claimant, herself, admitted that she has
been improving over time. Shé said there was period of time when she
thought the end of the world had come, but she no longer thinks so. She is
no longer so paranoid. In short, the claimant has recovered from her worst
symptoms. Dr. Goodman believes that if the claimant, at any time, met a
Listing, it would only be for a shogt period of time back in 1991 when she
was hospitalized.

There is no merit to claimant’s contention that the ALJ erred in ignoring the
assessments of Drs. Wellshear and Fotiu. While it is true that the ALJ did not give

substantial weight to the statements of these physicians, as required by Turner v. Heckler

754 F.2d 326, 329 (10th Cir. 1985), this was not significant error, as the physician’s

opinions were conclusory and unsupported by medical evidence and therefore might be



rejected, according to Allison v. Heckler, 711 F.2d 145, 148 (10th Cir. 1983). The ALJ
noted that the medical expert questioned Dr. Wellshear's diagnoses (TR 86) and Dr. Fotiu's
conclusions (TR 87) and the way they conducted their evaluations (TR 86-87). The ALJ
concluded that "the medical record is essentially as Dr. Goodman reported.” (TR 88). The
decision to disregard the assessmenfs of Wellshear and Fotiu was proper in this case. "It
is an accepted principle that the opinion of a treating physician is not binding if it is

contradicted by substantial evidence." Mongeur v. Heckler, 722 F.2d 1033, 1039 (2nd Cir.

1983).
There is also no merit to claimant’s second claim that the ALJs hypothetical
questions to the vocational expert were inadequate. The questioning was as follows:

Q Okay. Let’s go to a hypothetical question. The same individual who
was 47 years of age, has completed high school plus two years of college in
marketing, has the past work history you just described. I further find this
person can still perform, say, medium, light or sedentary work with
additional restrictions. The primary ones are mental. Welll use Dr.
Goodman’s --

MA: Do you need me anymore?
ALJ: No, thank you very much.
BY ADMINISTRATIVE LAW JUDGE:

Q These are taken from Exhibit 39. Claimant is able to follow work
rules, relate to co-workers, deal with the public good; and only fairly can use
judgment with the public. interact with supervisors and deal with work
stresses and is poor or none in attention and concentration category. Can
perform, understanding [sic], remember and carry out simple job instructions
good; only fair at detailed jobs and poor or none at complex jobs. Can only
fairly maintain behavior in an emotional stable manner and relate predictably
in social situations and demonstrated reliability good, retain personal
appearance very good. Thoseé are the final restrictions, with those
restrictions would there be jobs in the regional and national economy such
a person could perform? '




A Okay. In the sedentary exertional range there’d be sedentary
appointment clerk, there’s 104,000 appointment clerks in the national
economy, 13,000 in this region of Texas, Arkansas, Oklahoma and Louisiana.
In the light exertional range there’d be light file clerk, there’s 299,000 of
those in the national economy and 37,000 in this region. Medium exertional
range, medium janitorial work, that’s unskilled, there’s 900,000 of those jobs
in the national economy and 100,000 in this region.

Q You said janitor is unskilled, what are the other skill levels?
A Semi-skilled.
Q Let’s take another hypothetical and assume that the, all the testin.ony

of the claimant is valid and accurate, would there be any jobs in the regional
or national economy if that was true?

A No, I don’t believe so.
Q. Why not?
A. Because of the difficulty dealing with work stresses and interaction

with people, dealing with co-workers in an emotionally stable manner (TR
148-150). (emphasis added).

It is true that "testimony elicited by hypothetical questions that do not relate

with precision all of a claimant’s impairments cannot constitute substantial evidence to
support the Secretary’s decisior.”" Hargis v. Sullivan, 945 F.2d 1482, 1492 (10th Cir.
1991) (quoting Ekeland v. Bowen, 899 F.2d 719, 722 (8th Cir. 1990)). However, in
forming a hypothetical to a vocational expert, the ALJ need only include impairments if the

record contains substantial evidence to support their inclusion. Talley v. Sullivan, 908 F.2d

585, 588 (10th Cir. 1990).

Initially the ALJ established that the vocational expert had been present for all of

the testimony and reviewed the record (TR 148). His hypothetical questions contained

all the impairments supported by Dr. Goodman, including "poor or none in attention and
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concentration category” (TR 149). It was proper for the ALJ to limit the hypothetical
questions to those impairments which were actually supported in the record.
The decision of the ALJ is supported by substantial evidence and is a pertinent

application of the Social Security regulations. The decision is affirmed.

/i y
Dated this 20" day of W , 1995.

~JOHN LEO WAGKER ¢
UNITED STATES MAGISTRATE JUDGE

S:McSwain
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IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STANDARD MATERIALS CORPORATION, -
an Oklahoma Corporation
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V. Case No. 94-C-239-W
TAMKO ROQFING PRODUCTS, INC.,
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Defendant. ]
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JOINT STIPULATION OF DISMISSAL WITH PREJUDICE

COME NOW the Parties hereto, through their respective counsel,
and pursuant to Rule 41 of the Federal Rules of Civil Procedure,
and hereby stipulate and agree that each side’s claims against the
other be dismissed, with prejudice, each party to pay their own
costs, because they have reacheﬂ a settlement of the matter. The
parties further stipulate and acknowledge that the judgment
confessed by plaintiff Standard Materials Corporation regarding
defendant TAMKO Roofing Products, Inc.’s counterclaim on December
29, 1994 is satisfied.

DATED this mjﬂj:-day of ﬂ%ﬁgggéy, 1995.

Respectfully submitted,

LIPE, GREEN, PASCHAL,
TRUMP & BRAGG, P.C.

fes E. Green, Jr., /OBA #3582
dnstance L. Young, /OFA #14537
{700 First Nationa ovwer

15 East 5th Street, Suite 3700
Tulsa, OK 74103-4344
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' N. Kay BridgerdRiley, OBA/#1121
8908 South Yale Ave., Suite 230
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